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World Universities Comparative Law Project
The World Universities Comparative Law Project is a set of legal ratings of selected jurisdictions in
the world carried out by students at leading universities in the relevant jurisdictions. This legal
rating of Northern Ireland was carried out by students at the Queen’s University, Belfast.
The members of the Faculty of Law at Queen’s University, Belfast who assisted the students were:
Brice Dickson
The members of the Practitioner Expert Panel with whom the students could discuss the questions
in the survey were:
 Richard Grey, Partner and jointly heads the Corporate Team at Carson McDowell
 Rosemary Carson, Partner and heads the Real Estate Team at Carson McDowell
 Orlagh O’Neill, Partner and heads the Employment Team at Carson McDowell
 Ciarán Fegan, Head of Legal Services at GRAHAM
 Thomas McLarnon, Solicitor with Danske Bank
The Allen & Overy Global Law Intelligence Unit produced this survey and is most grateful to the
above for the work they did in bringing the survey to fruition.
All of those involved congratulate the students who carried out the work.
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Foreword
I am delighted to write this foreword as Judge in Residence at Queen’s University Belfast. Having read a
number of the reports, I am hugely impressed by the World Universities Comparative Law Project. This
seems to be a very beneficial forum in which to debate legal issues which touch many different jurisdictions.
In engaging in a comparative law debate, practice is compared, ideas are exchanged, and innovation is
contemplated. I have always thought that whilst countries have differing legal systems, similar legal issues
arise and we can learn from each other in relation to achieving just solutions to legal problems.
I commend the students from Queen’s University Belfast for their preparation of this report. I am sure that
much industry, effort and through has been expended. I can also identify the students’ obvious enthusiasm
for the project. I am sure that participation in this project will stand the students in good stead for their future
legal careers. I also trust that the report will provoke purposive debate and active consideration of the
important legal issues which are raised.
As a graduate of Queen’s University, I had the benefit of an excellent legal education which has helped
shape my career. I am very pleased to see that the faculty continues to participate in projects such as this. I
commend Brice Dickson and the other tutors who have assisted the process.
I look forward to seeing the outworkings of this report with interest.
Mrs Justice Keegan
Judge in Residence
Queen’s University Belfast
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Description of the legal rating method
Introduction
This paper assesses aspects of the law in Northern Ireland with a view to rating the law in the relevant areas.
The survey is concerned primarily with wholesale financial and corporate law and transactions, not with
retail law.
Legal risk has increased globally because of the enormous growth of law; because of its intensity; because
many businesses are global but the law is national; because nearly all countries are now part of the world
economy; and because the law is considered to play a very significant role in the fortunes of our societies.
Liabilities can be very large and reputational losses severe.
The survey was carried out by students at Queen’s University. The survey was designed by the Allen &
Overy Global Law Intelligence Unit.
The students were requested to express their views freely and in their own way. The views expressed are
their views, not necessarily those of Queen’s University, the members of the Practitioner Expert Panel or the
Global Law Intelligence Unit, the members of Allen & Overy.

Methodology
The survey uses colour-coding as follows:
True

False

Can't
say

Blue generally means that the law does not intervene and the parties are free, ie the law is liberal and open.
Red generally means that there is intense legal intervention, usually in the form of a prohibition.
Green and yellow are in-between.
The purpose of this colour-coding is to synthesise and distil information in a dramatic way, rather than a
legal treatise. The colours correspond to a rating of 1, 2, 3 or 4, or A, B, C or D.
The cross in the relevant box signifies the view of the students carrying out this assessment of the position of
Northern Ireland. This is followed by a brief comment, e.g. pointing out qualifications or expanding the
point. These comments were written by the students.
The colour-coding does not usually express a view about what is good or bad. Whether the law should
intervene in a particular arena is a matter of opinion. The scale is from low legal intervention to intense legal
intervention or control. This is not a policy or value judgment as to whether or not the law should or should
not intervene. Jurisdictions often disagree on whether the law should intervene and how much. So one of
the main purposes of this survey is to endeavour to identify some of the points of difference so as to promote
fruitful debate.

Black letter law and how it is applied
This survey measures two aspects of law. The first is black letter law, ie what the law says or the written law
or law in the books.
© Allen & Overy 2016
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The second measure is how the law is applied in practice, regardless of what it says. Thus, the law of Congo
Kinshasa and Belgium has similar roots but its application is different.
Although there is a continuum, these two measures have to be kept separate. Otherwise we may end up with
just a blur or noise or some bland platitude, eg that the law depends upon GDP per capita.
In fact, only the last two questions deal with legal infrastructure and how the law is applied. All of the others
deal with the written law, without regard to enforcement or application.

Key indicators
The survey uses key indicators to carry out the assessment. It is not feasible to measure all the laws or even
a tiny fraction of them. The law of most jurisdictions is vast and fills whole libraries.
The key indicators are intended to be symptomatic or symbolic of the general approach of the jurisdiction.
To qualify as useful, the indicator must usually be (1) important in economic terms, (2) representative or
symbolic and (3) measurable. In addition, the indicators seek to measure topics where jurisdictions are in
conflict. There is less need for measuring topics where everybody agrees.
An important question is whether this method is useful or not, and, if it is, whether the indicators are
relevant.

Legal families of the world
Most of the 320 jurisdictions in the world, spread just under 200 sovereign states, can be grouped into legal
families. The three most important of these are: (1) the common law group, originally championed by
England; (2) the Napoleonic group, originally championed by France; and (3) the Roman-Germanic group,
originally championed by Germany, with major contributions from other countries.
The balance of jurisdictions is made up of mixed, Islamic, new and unallocated jurisdictions.
Many aspects of private law are determined primarily by the family group, but this is not true of regulatory
or economic law.

Excluded topics
This survey does not cover:











transactions involving individuals
personal law, such as family law or succession
competition or antitrust law
intellectual property
auditing
general taxation
macroeconomic conditions, such as inflation, government debt, credit rating or savings rates
human development, such as education, public health or life expectancy
infrastructure, such as roads, ports, water supply, electricity supply
personal security, such as crime rates, civil disorder or terrorism.

Banking and finance
Introduction
Banks and bondholders (typically also banks, but also insurance companies, pension funds and mutual funds)
provide credit or capital. Their main risk is the insolvency of the debtor and therefore the key indicators
intended to measure whether the law supports those habitual creditors or debtors, such as large corporations
10
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as borrowers, when it matters, ie on bankruptcy. This is when commercial law is at its most ruthless in
deciding who survives and who drowns.
This debtor or creditor decision is implemented mainly through the bankruptcy ladder of priorities. A feature
of common law systems is the presence of super-priority creditors who are paid before anyone else creditors with a set-off or a security interest and beneficiaries under a trust. For example, if a bank has
universal security over all the assets of a company, the bank is paid before all other creditors, including
employees and trade creditors. This regime therefore protects significant creditors who such as banks.
Jurisdictions based on the English common law model give super-priority to all three claimants. Traditional
Napoleonic jurisdictions typically do not allow insolvency set-off, have narrower security interests and do
not recognise the trust. Their bankruptcy ladder favours greater equality of creditors. Most traditional
Roman-Germanic jurisdictions are in-between. They allow insolvency set-off and have quite wide security
but most do not recognise the trust. There are wide exceptions to these generalisations.

Insolvency set-off
Generally If set-off of mutual debts is allowed on insolvency, the creditor is paid. If it is not allowed, then
effectively the creditor is not paid. Very large amounts are involved in markets for foreign exchange,
securities, derivatives, commodities and the like, so that the question of whether exposures should be gross
or net is a matter of policy as to who the law should protect.

Q1In Northern Ireland, creditors can set off mutual debts on the insolvency of a
debtor if they are incurred before notice of the insolvency.
True

False

Can't
say

X
Comment:
As a common law system, the general rule for the set off of mutual debts in Northern Ireland is that they are
allowed. Rule 2.086 of the Insolvency (Amendment) Rules (Northern Ireland) 2006 outlines the
circumstances in which mutual set off can and cannot occur. The circumstances where it does not occur
include: after the company entered administration or when the creditor had knowledge an administration
order was pending. According to the Bank Insolvency (No.2) Rules (Northern Ireland) 2009 Rule 72
outlines the procedure for mutual set off for the creditors of a bank. The rule does not include any mutual
debts incurred after the commencement of banking insolvency or at a time when the creditor had notice of
winding up or that an application for insolvency was pending.

© Allen & Overy 2016
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Security interests
Generally Security interests give priority to the creditor with security - typically banks - who are the main
providers of credit in most countries.
In traditional common law jurisdictions, a company can create universal security over all its present and
future assets to secure all present and future debt owed to a bank. Once registered, the security is valid
against all creditors, except that the floating collateral ranks after preferred creditors - typically wages and
taxes. The security can be granted to a trustee for creditors. On a default there are no mandatory grace
periods and the creditor can enforce out-of-court by appointing a receiver (a type of possessory manager) or
by private sale. But in some common law jurisdictions there are freezes on enforcement in the event of a
judicial rescue of the debtor. Also, in some of these jurisdictions there are stamp duties.
On the other hand, in many traditional Napoleonic jurisdictions, universal security is not possible, neither is
security for all future debt. There is no trustee to hold the security. On enforcement, there are grace periods
and no receiver. Sale is through the court and a public auction. Preferential creditors rank ahead. Some
countries have a freeze on enforcement under a judicial rescue statute.
The main policy issue is therefore whether security should be encouraged or whether the law should
intervene to impose greater equality.
The main tests are (1) scope of eligible assets, (2) debt secured, (3) trustee, (4) priority over preferred
creditors, (5) private enforcement and receiver, (6) no rescue freezes and (7) low costs.

Q2 In Northern Ireland, the law offers a security interest which is highly
protective of the secured creditor.
True

False

Can't
say

X
Comment:
The Insolvency (Northern Ireland) Order 2005 offers significant protection for secured creditors. The
Northern Irish legislation largely mirrors that of England and Wales with regards to the protection of security
interests. Secured creditors will be the first to receive payment, followed by those with a floating charge,
other preferential creditors and then any unsecured creditors. According to Article 10 of the Insolvency
(Northern Ireland) Order 1989 a secured creditor is someone who holds the security for the money owed, for
example, a mortgage, charge or lien. Article 6 of the 2005 Order, ‘Abolition of Crown preference’, removes
various categories of preferential debt, including debts to Her Majesty’s Revenue and Customs and social
security contributions, in effect leaving the main category of preferential debts as remuneration to
employees. The maximum amount that can be allocated to unsecured creditors is 20% of what is left after all
other creditors have been paid.

Universal trusts
Under a trust, one person, called the trustee, holds title to the assets of another person, called the beneficiary,
on terms that, if the trustee becomes insolvent, the assets go to the beneficiary and are not used to pay the

12
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trustee's private creditors.
bankrupt estate.

The assets are immune and therefore taken away from the debtor-trustee's

The main examples of trusts are custodianship of securities, pension funds, securities settlement systems and
trustees of security for bondholders and syndicate banks. The amounts involved are enormous.
All jurisdictions have an effective trust of goods (called bailment or deposit). The common law group has a
universal trust for all other assets (land and intangible property). Most members of the civil code group do
not have a universal trust, subject to wide exceptions, especially for custodianship of securities. A few
countries in this group have a universal trust by statute, e.g. France and China.

Q3 Northern Ireland has a universal trust for all assets.
True

False

Can't
say

X
Comment:
Northern Ireland operates a common law system which incorporates a universal trust for all assets. Trusts are
governed by the law of equity which originated from dissatisfaction with the common law system. If an
unfair or inequitable result was obtained claimants would petition the King for a more just result. Such a
result would be awarded at the King’s discretion which was exercised by the Lord Chancellor. After the
introduction of the Supreme Court of Judicature (Ireland) Act 1877, equity was fused with the common law
courts and was given preferential status. Northern Irish trust law is well aligned with English trust law,
however, the exercise of trusts is governed by the Trust Act (Northern Ireland) 2001. It would be fair to say
that trust law is well regulated in Northern Ireland.

Other indicators
Other bankruptcy indicators not measured here include freezes on the termination of contracts, fraudulent
preferences, the priority of rescue new money, the presence and intensity of corporate rescue proceedings
and recognition of foreign insolvencies. Director liability for deepening the insolvency is dealt with below.
Other financial law topics not covered in this survey include the regulatory regime, especially capital,
liquidity, authorisation of financial business, conduct of business, control of prospectuses, control of market
abuse and frauds, such as insider dealing, and the insolvency regime for banks. Financial regulation is a very
large field.

© Allen & Overy 2016
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Corporations
Introduction
Financial law involves competition between debtors and creditors so that jurisdictions can be positioned on a
straight line. Corporate law however involves three main competitors: (1) shareholders, (2) creditors and (3)
managers - a triangle. If the key indicators show that a jurisdiction strongly favours one or other of the
parties at the points of the triangle, whether creditors, shareholders or management, then one can begin to
build up a picture of the choices which the jurisdiction habitually makes in resolving the conflicting interests
of the parties.
For example, a very tough prohibition on financial assistance (which is protective of creditors against
shareholders) tends also to support an attitude to other principles of the maintenance of capital or to support
the proposition that mergers by fusion are difficult (because they can prejudice creditors). This would be
true of the English regime in 1948. Similarly, a view which easily imposes personal liability on directors for
deepening an insolvency might also show a legal approach which is not supportive of the veil of
incorporation in other areas, eg shareholder liability and substantive consolidation on insolvency.
The two extreme corporate law models are the Delaware model and the traditional English model,
exemplified by the English Companies Act 1948 (now superseded). Napoleonic and Roman-Germanic
models are in-between to varying degrees.
The Delaware regime is highly protective of management in the key areas. The traditional English regime
favours creditors on most of the key contests and, where creditor interests are not involved, it tends to favour
shareholders as opposed to managers.

Director liability for deepening an insolvency
Generally If the law imposes personal liability on directors for deepening an insolvency, eg carrying on
business and incurring debts where there is no reasonable prospect of paying them, then the regime is hostile
to the interests of management. The legal risks of management are increased.
There are basically four regimes internationally: (1) directors are hardly ever liable for deepening the
insolvency, eg Delaware and most US jurisdictions, plus some traditional English jurisdictions which only
punish fraudulent trading; (2) directors are liable for serious negligence (England, Singapore, Australia,
Ireland); (3) directors are liable for mere business misjudgements deepening the insolvency (France); and (4)
directors are liable if they fail to file for an insolvency proceeding after the company becomes insolvent
(France, Germany and others).

Q4 In Northern Ireland the law rarely imposes personal liability on directors for
deepening the insolvency and there is no rule that the directors must file for
insolvency when the company is insolvent.
True

False

Can't
say

X
14
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Comment:
In Northern Ireland, directors’ general duties are outlined in section 172 of the Companies Act 2006.
Directors would be in breach of their duty to the company if they promote actions that do not benefit the
success of the company such as deepening insolvency. Directors also have to consider or act in the interest of
creditors of the company. Article 75(1) of the Insolvency (Northern Ireland) Order 1989, states the directors
of a company that is being proposed to be wound up must declare at a directors’ meeting that they have made
a full inquiry into the company’s affairs and have formed the opinion that the company will be able to pay its
debts in full within a time period not exceeding 12 months from the commencement of the winding up.
Article 75(2) of the 1989 Order also states that the declaration has no effect unless it is made within 5 weeks
immediately preceding the date of the passed resolution to wind up or on that same date but before the
passing of the resolution and the declaration must be a statement that includes the company’s latest assets
and liabilities before the making of the declaration. The declaration of insolvency shall be delivered to the
registrar of companies before the expiration of 15 days immediately following the date on which the
resolution for winding up is passed at the directors’ meeting. Moreover, the company and officers are liable
to a fine and for continued contravention if declaration is not received within the prescribed time. Articles
177 and 178 of the Insolvency (Northern Ireland) Order 1989 make directors liable for any wrongful or
fraudulent trading when the company is insolvent or is on the verge of being insolvent. Article 176 of the
Insolvency (Northern Ireland) Order 1989 also allows the liquidator to refer any matter of criminal liability
to the prosecuting authority in relation to delinquent officers or members of the company.

Financial assistance to buy own shares
Generally Many jurisdictions prohibit a company from giving financial assistance to buy its own shares.
The typical example would be where a bidder finances the acquisition of a target company by a loan and
after the takeover arranges for the target to guarantee the loan and charge its assets to secure the guarantee.
The commercial effect is similar to the repayment of the share capital of the target before its creditors are
paid. Shareholders should be subordinated to creditors.
The prohibition therefore favours creditors against shareholders of the target.
The Delaware regime does not prohibit financial assistance. The traditional English regime has a wide
prohibition (not England any more). Most Roman-Germanic regimes are against it, with Napoleonic regimes
hesitant. The EU has a prohibition against financial assistance by public companies. Some countries allow
financial assistance by private companies if solvency is established.
A contravening transaction is usually a criminal offence and void.

Q5 Northern Ireland permits a company to grant financial assistance for the
purchase of its own shares.
True

False

Can't
say

X

© Allen & Overy 2016
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Comment:
In Northern Ireland, whether it is permissible for a company to grant financial assistance for the purchase of
its own shares depends on whether the company is a private company or a public company. It is permitted
under section 678 and 679 of the Companies Act 2006 for private companies to give financial assistance for
the purpose of the acquisition of their own shares. A private subsidiary company could also give financial
assistance for the acquisition of shares in a private holding company. UK subsidiaries can provide financial
assistance to acquire their own shares or shares in their holding company that is incorporated in a foreign
jurisdiction, as ruled by Millett J in Arab Bank plc v Mercantile Holdings Ltd [1994] Ch 71. However,
financial assistance is prohibited if the company intends to facilitate the acquisition of shares to reduce or
discharge previous liability in relation to the acquisition. Sections 678 and 679 of the Companies Act 2006
prohibit private subsidiary companies from giving financial assistance to the acquisition of share in a public
holding company. Public companies cannot give financial assistance to acquire their own shares. Also public
subsidiary companies cannot financially assist in the acquisition of shares in either a private holding
company or public holding company.

Public takeover regime
Generally A public takeover regime which is free and open tends to favour managers who can guard against
takeovers by poison pills and the like and who have relative freedom to acquire other companies. An
example is the Delaware regime. A restrictive regime on the lines of the British system tends to favour
shareholders.
The chief features of a restrictive regime are: (1) the bidder must make a mandatory bid in cash when a
threshold of shares in the target is reached, eg 30%; (2) the bidder must pay the same price to all
shareholders (sharing the control premium); (3) no partial bids (getting control on the cheap); (4) proof of
certain funds to implement the offer; (5) compulsory acquisition of dissenting minorities (squeeze-out); (6)
fixed timetable; (7) no ability of the managers to frustrate a bid by poison pills without shareholder approval;
and (8) control of the content of circulars, especially forecasts.

Q6 Apart from exchange controls and restrictions on foreign direct investments,
the public takeover regime in Northern Ireland is open and has few restrictions.
True

False

Can't
say

X
Comment:
The takeover regime is strict in Northern Ireland and has many restrictions. The takeover process has a
number of requirements that must be followed and favours shareholders heavily. Overall the City Code on
Takeovers and Mergers outlines the takeover process, which is enforced by Chapter 1 of Part 28 of the
Companies Act 2006. In general public takeovers are conducted openly, but some important restrictions
exist:
 If a person or group acquires interests in shares carrying 30% or more of the voting rights of a
company, they must make a cash offer to all other shareholders at the highest price paid in the 12
months before the offer was announced;
16
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If interests in shares carrying 10% or more of the voting rights of a class have been acquired by an
offeror in the offer period and the previous 12 months, the offer must include a cash alternative for
all shareholders of that class at the highest price paid by the offeror;
If the offeror acquires an interest in shares in an offeree company at a price higher than the value of
the offer, the offer must be increased accordingly;
Favourable deals for selected shareholders are banned and all shareholders must be given the same
information;
Actions during the course of an offer by the offeree company that might frustrate the offer are
generally prohibited unless shareholders approve;
Takeover circulars must include statements taking responsibility for the contents with any
misleading, inaccurate or unsubstantiated statements being publicly corrected immediately; and
Profit forecasts, quantified financial benefits statements and asset valuations must be made to
specified standards and must be reported on by professional advisers.

Other indicators
Other important indicators are corporate governance (difficult to measure), free ability to merge companies
by fusion, the one-share-one-vote rule, and, to a lesser extent, minority protections. Other indicators relate to
quick and cheap incorporation, the ultra vires rule, maintenance of capital, no par value shares, shareholder
liability, substantive consolidation on insolvency and disclosure. These are not measured here.

Commercial contracts
Introduction
Contract is at the heart of commercial life, and is everywhere. In fact, the main tenets of contract law across
the main families of jurisdictions are consistent - it is in the fields of insolvency and property law where the
main differences emerge. It is true that there are contract differences, for example, between writing
requirements, open offers, the time of acceptance and specific performance, but often these differences are of
lesser significance in practice in the business field.
The key indicators the survey chooses all tend to symbolise whether the approach of the jurisdiction to
contract is hard or soft. If the approach is hard, then the jurisdiction tends to support predictability in
business contracts so that certainty and freedom of contract are valued more than mitigating the risk of
occasionally abusive behaviour and unfair results, especially for weaker parties. A soft jurisdiction tends to
give greater primacy to notions of good faith and the like.

Exclusion of contract formation
Generally Commercial parties often wish to be able to negotiate heads of terms commercially without being
bound by a contract. In some jurisdictions, the courts are ready to infer that the parties are bound if the terms
are sufficiently clear, even if they have said expressly that they do not intend to be bound.

© Allen & Overy 2016
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Q7 In Northern Ireland, parties are not bound to heads of terms if they expressly
state that the terms are "subject to contract" or some such clear phrase.
True

False

Can't
say

X
Comment:
In Northern Ireland, parties are rarely bound to heads of terms (HoTs) in a commercial transaction unless it
relates to mutual confidentiality and outlines the agreed costs of a contract. The HoTs also include the
mutually agreed main terms or principles of a transaction that formalizes the intention to create legal
relations in a contract. Parties are not legally bound to include the HoTs in the final contract unless there was
very clear evidence that the parties intended to be legally binding. In general, contracts in Northern Ireland
are enforceable as long as the parties show clear intention to be legally bound by way of a valid offer,
acceptance and consideration being exchanged between the parties. Terms in the contract can be expressly or
implied incorporated into the contract by statute even if there are some terms that clearly limit or exclude a
“subject to contract clause.” The Consumer Rights Act 2015 can imply terms into a contract if it is between a
consumer and a business. Vague or ambiguous exclusion or limitation clauses between businesses are
regulated by section 11 and Schedule 2 of the Unfair Contract Terms Act 1977, which applies a
‘reasonableness’ test in the interpretation of terms to determine if it is binding and legally enforceable.
Unlike social and domestic arrangements, it is presumed that in commercial arrangements there is an
intention to create legal relations, but this presumption can be rebutted by contrary evidence. When a special
clause is included and expressly states that the HoTs are ‘subject to contract’, the parties will generally not
be bound to it.

Termination clauses
Generally Many contracts, especially loan contracts, leases of goods and long-term sales contracts, contain
events of default on the occurrence of which one party can terminate the contract. Jurisdictions which
uphold freedom of contract and the literal interpretation of contract give effect to these clauses and do not
rewrite the contract according to the court's notions of what is fair. Other jurisdictions prefer good faith. We
ignore consumer contracts - where there may be consumer protections.

18
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Q8 In Northern Ireland, a termination clause in a loan or sale of goods contract
between sophisticated companies (not individuals) providing for the termination of
the contract immediately on certain events is usually upheld, even if the event
concerned is relatively trivial.
True

False

Can't
say

X
Comment:
In the context of Northern Irish contract law, it is open to the contracting parties to make their own contracts.
They should be free to buy or sell any goods or services, and to make such agreements with parties of their
choosing. Termination tends to be seen as an important right in this jurisdiction. Contracting parties
frequently produce standard form termination clauses, which they insert into the contract, and confer on the
parties (or the specific party) an express right to terminate the contract in certain defined circumstances.
Usually, these termination clauses will be upheld according to the general principle of freedom of contract.
However, the courts have reserved to themselves the power to regulate these provisions. Judges can wield
significant power through the process of interpretation. Thus, there is a high threshold for sophisticated
parties to terminate a contract in some circumstances. Contracts are not automatically brought to an end
when there is a trivial breach. A breach of a warranty does not give the innocent party the right to terminate
performance of the contract; however, it does enable a claim for damages, Samarenko v Dawn Hill House
Ltd [2011] EWCA Civ 1445. A breach of a condition on the other hand gives the innocent party the right to
terminate the contract and also the claim to damages. A breach of an ‘innominate’ term that has a serious
consequence for the innocent party also allows for the right to terminate performance of the contract.
Contracting parties are free to classify any term as a condition as seen in Lombard North Central plc v
Butterworth [1987] QB 527. Expressed termination clauses are terms that have been classified as a condition
in a contract and are usually upheld in common law especially if the parties agreed freely on these terms, for
example in relation to insolvency or in violation of payment terms.
Despite the legitimacy of these restrictive approaches there are instances, which could interfere with the
doctrine of freedom of contract. Overall, Northern Ireland’s law places considerable weight on freedom of
contract in the sense that it provides contracting parties considerable freedom to decide for themselves when
the right to terminate will arise.

Exclusion clauses
Generally Contracting parties often seek to exclude their liability for defective performance of the contract.
So the issue is whether these exclusion clauses are generally upheld if they are clear and whether freedom of
contract is allowed in this area.

© Allen & Overy 2016
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Q9 In Northern Ireland, exclusions of liability in most commercial contracts
between sophisticated companies, such as a sale of goods contract, are generally
upheld if they are clear.
True

False

Can't
say

X
Comment:
In Northern Ireland, exclusions of liability are generally upheld in commercial contracts unless they are
restricted by statute. In common law, there are legal principles in contract law that are considered by the
judiciary when interpreting exclusion of liability in contracts as Lord Hoffmann outlined in Investors
Compensation Scheme Ltd. v West Bromwich Building Society [1998] AC 896. Lord Hoffmann said:
(1) contracts should be interpreted in line with how a reasonable person having all the background
knowledge which would reasonably have been available to the parties at the time of the contract
would interpret them;
(2) the court should consider the background or "matrix of fact" which should have been reasonably
available to the parties;
(3) the law excludes from the admissible background the previous negotiations of the parties and their
declarations of subjective intent;
(4) the meaning of the document is what the parties using those words against the relevant background
would reasonably have been understood to mean; and
(5) words should be given their "natural and ordinary meaning" reflecting common sense in formal
documents.
The contracting party who wishes to rely on an exclusion clause in a contract must overcome three factors.
First, the exclusion clause must be properly incorporated into the contract, Interfoto Picture Library Ltd v
Stiletto Visual Programmes Ltd [1989] QB 433. Second, the exclusion clause must cover the loss that arose
in the disputed event, Ailsa Craig Fishing Co Ltd v Malvern Fishing Co Ltd [1983] 1 WLR 964. Lastly, the
exclusion clause must not be invalidated by another rule of law, such as misrepresentation in Curtis v
Chemical Cleaning and Dyeing Co Ltd [1951] 1 KB 805.
As between businesses, sections 2-4 of the Unfair Contract Terms Act 1977 restrict liability for negligence,
certain liabilities arising in the contract and unreasonable indemnity clauses. Nonetheless, if one party has
given to the other contracting party reasonably sufficient notice of the existence of the clause, it would be
deemed as lawful incorporation of the term into the contract even though the other party does not actually
know about it.
There is also the general contra proferentem principle in the interpretation of exclusion clauses, meaning NI
courts would construe and interpret exclusion clauses courts as narrowly as possible against the party seeking
to rely on them because the judges are aware of the danger that the clauses may cause injustice. Moreover,
any ambiguity in the exclusion clause could result in liability for the relying party, Wallis, Son and Wells v
Pratt and Haynes [1911] AC 394.
20
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Other indicators
Other contract indicators not assessed here include writing formalities, open offers, mistake, frustration,
damages, penalties, specific performance and whether notice of assignment of the contract to the debtor is
mandatory if the assignment is to be valid on the insolvency of the assignor.

Litigation
Introduction
The first three key indicators of governing law, jurisdiction and arbitration tend to show whether the
jurisdiction does or does not place a high value on international comity and freedom of contract as opposed
to national primacy.
The indicator on class actions tends to show whether or not the jurisdiction's litigation system is orientated
towards plaintiffs, especially mass plaintiffs in product liability cases. This indicator may also show the
attitude of the jurisdiction to the protection of individual parties as against business parties, both in terms of
the incidence of costs and enforcement.

Governing law clauses
Generally Most countries apply a foreign governing law of a contract even if there is no connection between
the contract and the jurisdiction. If the courts do not uphold the governing law, the effect is that the contract
obligations may be different.

Q10 The Northern Irish courts will apply an express choice of a foreign law in a
loan or sale of goods contract between sophisticated companies, even though the
contract has no connection with the foreign jurisdiction, but subject to Northern Irish
public policy and mandatory statutes.
True

False

Can't
say

X
Comment:
There is a possibility for both parties to agree to a governing law clause in a contract to specify the system of
law that will apply to the interpretation of an agreement, and if a dispute arises, how it will be dealt with.
This does not detail the exact mechanism of how the court case will be heard. Rather, that would need to fall
under a separate dispute resolution clause which specifies the mechanisms for resolving the dispute. Courts
within the EU must apply the Rome Convention or Rome I, as appropriate, whenever it has to determine
which law applies to a contract. However, there can be overriding mandatory provisions in certain
jurisdictions. In the UK, the Unfair Contract Terms Act 1977 and the Financial Services and Markets Act
2000 contain provisions which will apply to the contract irrespective of the chosen jurisdiction. Furthermore,
if the choice of law is incompatible with the public policy of the jurisdiction in which the dispute is being
discussed, then the chosen law will not apply.
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Foreign jurisdiction clauses
Generally Many contracts confer jurisdiction, sometimes exclusive, on the courts of a foreign jurisdiction,
usually accompanied by a choice of foreign governing law.

Q11 The Northern Irish courts will generally uphold a clear submission in a loan
or sale of goods contract between sophisticated companies to the exclusive
jurisdiction of the courts of a foreign country, even if there is no connection between
that country and the contract.
True

False

Can't
say

X
Comment:
If the contract stipulates the exclusive jurisdiction of a foreign country, the courts will generally accept that
stipulation unless it is considered to be contrary to public policy, illegal, or made in bad faith. There must be
a clear agreement between both parties to decide which jurisdiction the contract would follow. The Northern
Irish courts would therefore only be used in resolving disputes if both parties have either expressly agreed to
use that jurisdiction, or there is no mention of it in the contract. Moreover, if the choice of jurisdiction is nonexclusive, the court can claim jurisdiction. The rules can be found in the Brussels Regulation (44/2001/EC),
Recast Brussels Regulation (1215/2012), the Lugano Convention 2007 and the Civil Jurisdiction and
Judgments Act 1982.

Arbitration recognition
Generally Contracting parties, especially in trading and construction contracts, but less so in loan contracts,
wish to submit disputes to arbitration, sometimes in a foreign country. The resulting award is often
enforceable locally under the New York Arbitration Convention of 1958, to which most countries have
adhered.

Q12 In Northern Ireland, the courts allow sophisticated contracting parties to
submit contract disputes to a foreign arbitral tribunal to the exclusion of the Northern
Irish courts.
True

False

Can't
say

X
Comment:
If there is an express agreement to submit contract disputes to a foreign arbitral tribunal, Northern Irish
courts will generally allow it. The Recast Brussels Regulation, applicable since 2015, governs the
jurisdiction and enforcement rule across EU member states in relation to foreign courts decisions being
22
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applied. However, if proceedings were brought in a non-member state, there could be concurrent or related
proceedings in both jurisdictions. If the parties were to sign an exclusive jurisdiction clause giving
jurisdiction to the courts of Northern Ireland, then the parties are generally obliged to follow the agreement
to resolve the dispute domestically. Non-exclusive jurisdiction clauses are more common in cross-border
commercial contracts because they allow a sense of flexibility. Furthermore, the Hague Convention on
choice of court agreements was concluded in June 2005. This was affirmed to promote international trade
and investment by offering greater certainty for parties involved in business-to-business contracts and
international litigation.

Class actions
Generally In some countries, such as the United States, a plaintiff can be authorised by the court to sue on
behalf of all claimants who are similarly situated. Claimants have to opt out or they are bound.

Q13 In, class actions where the class is bound if they do not opt out are
generally not allowed.
True

False

Can't
say

X
Comment:
The rules are set out in Order 15 of the Rules of the Court of Judicature (Northern Ireland) 1980.
Representative actions are ‘opt in’ proceedings and any judgment obtained will be binding on all the parties
represented by the claimant. Where more than one action is brought on the same or similar question, the
court has the authority to instruct that the parties be consolidated, be heard together, or be heard
consecutively. Therefore, although there is the idea that parties must opt in to a class action, there could be
circumstances where the party will be instructed to combine with others. It is thus voluntary to a certain
extent.

Other indicators
Other indicators not covered by this survey include contingent costs, loser pays the costs of the winner,
prejudgment freezes or arrests, appeals, scope of disclosure (discovery of documents), efficacy of waivers of
sovereign immunity and the enforceability of foreign judgments.

Real property
Ownership of land
Generally In most countries, nationals can own land absolutely and are not restricted simply to leases for a
limited term or simple rights of occupancy. However, in some jurisdictions, absolute ownership of land is
not available to nationals or local corporations. If this is so, then the jurisdiction would be coloured green if
citizens can lease land for a very long term without material restrictions, such as 999 years, and can also
mortgage or sell the land or give it away or bequeath it under their wills without official consent because the
ownership is a close proximate of absolute ownership. If on the other hand citizens are entitled only to a
lease of, say, 70 years or less, or to similar rights of occupancy, and if there are limitations on dealing with
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the land without official consent, such as mortgaging, selling or bequeathing it, then the jurisdiction would
be red.

Q14 In Northern Ireland nationals and local corporations are entitled to own
land absolutely.
True

False

Can't
say

X
Comment:
Technically, all land is owned by the Crown. National and local corporations can have a legal right over land
in Northern Ireland. In Northern Ireland you can have a freehold estate or a leasehold estate. Many national
and local corporations would prefer to have a freehold estate, as it is the closest to absolute ownership.
Northern Ireland land law is considered pre-1925 law. Therefore, the Law of Property Act 1925 (which
applies in England and Wales) does not apply to Northern Ireland, although some of the concepts in the LPA
1925 will still apply through common law. Thus, Northern Ireland’s property law is not as clear as English
and Wales law.

Security of land title and land registers
Generally Many jurisdictions improve the security of title to land by a registration system which, although
not necessarily state-guaranteed, has high reliability. An example is the Torrens system developed in
Australia and used in many other countries, eg Canada and England.
Most countries in the civil code groups do not have a title register but instead require documents concerning
land to be notarised and filed at the registry so that they can be searched. The United States does not
generally have title registers for land although there may be mortgage registers. They rely on title
registration companies which provide title insurance.

Q15 Most land in Northern Ireland is registered in a land register which records
most major interests in land, eg ownership, mortgages and longer-term leases.
True

False

Can't
say

X
Comment:
The position in Northern Ireland is generally similar to the position in England & Wales, which is
distinguishable from the Torrens systems in Australia, Canada, and New Zealand. Some early development
of registration in the Republic of Ireland was influenced by the Torrens system, however, the position has
since adapted.
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Approximately 50% of land in Northern Ireland is registered and 50% unregistered. There are three separate
registries in Northern Ireland, specifically, the Land Registry, the Registry of Deeds, and the Statutory
Charges Register. The Land Registry maintains a record of map based land registrations. When there is a sale
of property, the title must be registered in the Land Registry. Registration is not compulsory in relation to:






transactions where no money consideration is paid
mortgages and Charging Orders
leases for a term not exceeding 21 years
exchanges or partitions of land, provided there is no monetary consideration
surrenders of leases

The Registry of Deeds is a system for registering documents relating to unregistered land which has been in
place since 1708. A summary, called a “Memorial”, is retained and kept on file. It is more to record a
document’s existence and its priority date. There is now a compulsory first registration programme which
was extended to all of Northern Ireland in 2003 and will result in titles to land recorded in the Registry of
Deeds migrating to the Land Register in the future. The Statutory Charges Register provides purchasers of
land with a method to check whether a property is affected by restrictions.

Land development restrictions
Generally Many countries restrict development and the change of use of land and require permits to be
obtained for any development or change of use.

Q16 In Northern Ireland, apart from environmental controls (dealt with later),
the control of commercial development and the change of use of land is very light
and, where required, permits are quick and cheap to obtain.
True

False

Can't
say

X
Comment:
In Northern Ireland, the control of commercial development and the change of use of land is regulated by
local government. This system exists to control development in the public interest. Before 1 April 2015, the
Department of the Environment (DOE) was responsible for the Planning Service, which decided on
proposals on land or change the use of land. Now, however, the majority of authority has been transferred to
local councils. The 11 new councils are in charge of local development planning, development management,
and planning enforcement. This ensures that each council area can develop their catchment according to
local needs. The DOE is still responsible for significant regional applications, regional planning policy,
planning legislation, oversight and guidance for councils, and performance management. This new process
therefore improves efficiency by streamlining the procedure. It is easier to access the planning process which
leads to more consistent and efficient delivery of decisions.
The Planning (General Development) Order (NI) 1993 explains what types of developments are given
planning permission. If a business were to build new premises, it will generally require an application as the
© Allen & Overy 2016

25

Legal rating of Northern Ireland | April 2016

first stage for planning permission. An extension or alteration of an existing commercial building or
warehouse does not necessarily require a planning permission because the structure was already permitted
under Part 8 of Schedule 1 to the Planning (General Development) Order (NI) 1993.
Moreover, a change of use of a building or land does not require planning permission. If the present and
proposed uses are in the same class set out in Planning (Use Classes) Order (Northern Ireland) 2004, no
planning permission is needed. Part 3 of Schedule 1 of the Planning (General Development) Order (NI)
1993, however, states that there are some situations were a change between classes may be permitted without
a planning permission.

Other indicators
Other indicators not surveyed include transfer costs, stamp duties and lessee protections.

Employment law
Generally The indicator here is whether it is easy or hard to hire and fire employees. The measures include
high minimum wages, maximum hours, minimum holidays, maternity rights, equal pay for equal work (nondiscrimination) and severance costs.

Q17 In Northern Ireland, there are few controls on hiring and firing employees
or on the terms of employment.
True

False

Can't
say

X
Comment:
In Northern Ireland, employees are protected from unfair dismissal by the Employment Rights (NI) Order
1996. Employers must give a valid reason for firing employees, and compensation is available if an
employee has been unfairly dismissed. However, only employees who have been working for their employer
for at least one year are entitled to claim unfair dismissal.
Employees are also protected from discrimination on grounds such as gender or race. If a company treats
employees differently due to one of these characteristics, perhaps by refusing to hire them or by treating
them differently in the workplace, employees can take action, usually through industrial tribunals, which do
not require payment of fees. Northern Ireland is very progressive in discrimination law, protecting
employees from discrimination on the basis of religious belief and political opinion before many other
surrounding jurisdictions implemented this law. This protection is contained in the Fair Employment and
Treatment (NI) Order 1996. Positive duties are imposed on employers to ensure the workforce is
representative of the population in terms of their actual or perceived religious background.
Many terms of employment are implied into employment contracts by statute, such as the right to equal pay
and to a minimum wage. Employees are also entitled to leave, such as sick leave and maternity leave.
Employees can take a total of one year for maternity leave, but the pay which they are entitled to when on
leave is low in comparison to the rest of Europe.
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Environmental restrictions

Q18 In Northern Ireland the rules governing the environment and liability for
clean-up are very light and relaxed.
True

False

Can't
say

X
Comment:
Northern Ireland has very strict rules regarding the environment and liability for cleanup. Being a member
of the EU (as part of the UK), Northern Ireland has implemented the majority of EU level regulation on the
environment. Northern Ireland has implemented EC Directive on Environmental Liability, which
demonstrates that after 1 July 2008, a person or company can be liable if they are responsible for pollution
caused by industrial or commercial activity that causes damage that threatened species, international areas of
protection, nature conservation, the aquatic environment, and soil against environmental damage. Northern
Ireland also has specific environmental legislation. The Department of the Environment (DOE), through the
Northern Ireland Environment Agency (NIEA) and Marine Division, regulate activities which may pollute
land, air, or water, damage our built environment, affect our biodiversity or harm human health. Under the
Waste and Contaminated Land Order 1997 and the Pollution Prevention and Control Regulations (Northern
Ireland) 2003, anyone who operates a waste management activity such as a landfill site must hold a permit or
a waste management license. Also, all producers, carriers, and processors of controlled waste have legal
responsibility to ensure that waste is stored properly. The Transfrontier Shipment of Waste Regulations
2005 also control the movement of waste into and out of Northern Ireland.

Openness to foreign business
Generally These indicators measure the degree to which the country is open to foreign businesses. The
indicators are quite generic and therefore subjective.

Foreign direct investment

Q19 In Northern Ireland foreigners may freely own and control local companies
outside protected industries, such as media, banks and defence.
True

False

Can't
say

X
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Comment:
Northern Ireland’s trade and investment policies are very liberal and encourage foreign investment. Invest NI
exists to support and encourage foreign investors, offering grants and start up support. There are no
restrictions for direct foreign investments beyond what applies to local businesses. The Companies Act 2006
governs the regulation of private and public companies in Northern Ireland. As Northern Ireland is a member
of the EU, foreigners if they are EU citizens can rely on EU law to challenge any restrictions, even remote
ones that would result from legislation and case law applying in Northern Ireland in relation to owning and
controlling companies. National laws which are in conflict with EU law must not be applied in line with the
principles of direct effect and primacy of EU law.

Exchange controls

Q20 In Northern Ireland, there are no exchange controls.

Businesses may
therefore have foreign bank deposit accounts in foreign currency, borrow in foreign
currency and repatriate profits to foreign shareholders in foreign currency.
True

False

Can't
say

X
Comment:
There are no exchange controls in Northern Ireland. No authorisation is required either to invest in this
jurisdiction or to export funds from Northern Ireland. There are of course strict controls on money laundering
in Northern Ireland, as in many other jurisdictions, but these do not amount to exchange controls and do not
hinder the activities of businesses wishing to use foreign currency.
Neither inward nor outward investment is curtailed by exchange controls, as businesses can buy and sell
foreign currency freely. The lack of such exchange controls also means that there are no restrictions on
businesses using foreign bank accounts while operating in Northern Ireland. Businesses may also send
profits back to foreign shareholders in foreign currency without restrictions.
The only restrictions in Northern Ireland on foreign currency tend to relate to VAT. Businesses can buy and
sell in any currency they choose, but any purchases or sales that were not made in pounds sterling must be
converted when the transaction is being recorded in VAT accounts. VAT accounts must show transactions in
sterling. Furthermore, when sending an invoice, any currency can be used. However, if there is any VAT due
on the goods in question, the VAT and the total net value of the goods at that VAT rate must be shown in
pounds sterling.
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Alien ownership of land

Q21 In Northern Ireland, foreign-controlled companies have the same rights as
nationals or residents to own or lease land without a permit.
True

False

Can't
say

X
Comment:
Foreign-controlled companies are entitled to the same rights and have the same restrictions imposed upon
them as local companies when purchasing or leasing land in Northern Ireland.
There are no additional restrictions placed on foreign-controlled companies when they are acquiring property
in Northern Ireland. Foreign-controlled companies can lease or purchase land, either for their own use or for
investment purposes. These acquisitions are not restricted, but subject only to tax rules, which are also
applied to locally owned businesses, so there is no disadvantage for foreign companies.
Companies will have to obtain planning permission and follow building control rules if they decide to build
on the land they have bought, or if they plan to expand the existing buildings. However, these rules apply to
all individuals and companies, including local companies, who want to develop land in Northern Ireland, so
foreign-controlled companies are in the same position.
There may be restrictions on the use of the land, depending on the title which has been purchased by the
company. However, these restrictions do not apply to every piece of land, and when they do apply, they
affect all purchasers equally. The restrictions are imposed regardless of whether the company is foreigncontrolled or controlled locally.

Application of the law
Generally These indicators deal with the application of the law, as opposed to what the law actually says.
They are bound to be generic and subjective, a matter of impression.

Q22 In Northern Ireland, the higher courts usually treat big businesses as fairly
as they treat individuals and do not favour local interests over foreigners.
True

False

Can't
say

X
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Comment:
Northern Ireland has 21 Justices and Masters in the High Court and Court of Appeal and so inevitably there
will be distinct approaches taken towards local interests, big businesses and individual interests and so it is
therefore difficult to give a conclusive answer. Not only do we need to consider the approaches adopted, but
in addition the legislation which the judges are applying and interpreting. Chapter 1 of the Competition Act
1998 prohibits ‘agreements etc. preventing, restricting or distorting competition’, particularly within the UK.
This act is an assimilation of UK and EU competition law. It is fair to say, with regards to this Act, European
interests are valued as much as UK interests. Part 10, section 254 of the Enterprise Act 2002 echoes this
impartiality, allowing the Secretary of State to provide for a provision in the Insolvency Act 1986 in relation
to a company incorporated outside Great Britain. In terms of the treatment of big businesses and individuals
very much depends on the facts of a particular case. Perhaps the best example of balancing individual and
business interests is in the case of employment. Employment disputes are dealt with initially by industrial
tribunals and only points of law can be taken to the Court of Appeal.

Costs and delays of commercial litigation

Q23 The costs and delays of commercial litigation in the higher courts in
Northern Ireland are not considered materially greater than in other comparable
countries.
True

False

Can't
say

X
Comment:

Under Order 1A of the Rules of the Court of Judicature the court will endeavour to (b) save expense and (d)
ensure that the litigation is dealt with expeditiously and fairly. Needless to say, different commercial cases
will have varying degrees of complexity and points of law and so it is difficult to conclusively state an
average cost and duration of commercial litigation. The Supreme Court Fees (Amendment) Order (Northern
Ireland) 2007 outlines the court fees for Northern Ireland. To initiate proceedings in the High Court a writ of
summons is required, which costs £200. However, there are alternatives to proceedings in the High Court
which could be more expeditious or cost effective depending on the circumstances. For instance, the Queen’s
Bench (Commercial List), Practice Direction no. 1 of 2000 amended 7th October 2002 encourages judges to
make parties aware of methods of Alternative Dispute Resolution and to enter into ‘productive negotiations'.
The fees for mediation depend on the value of the dispute, so for example, a dispute between £100,000 £250,000 would cost £400 for 4 hours of mediation, in addition to £50 per hour of preparation. The Law
Society of Northern Ireland has been actively working to influence the Northern Ireland Assembly to
introduce legislation for solicitor advocates to allow solicitors to exercise rights of audience in the High
Court. This could potentially reduce both the duration and the cost of commercial litigation by eliminating
the need for dual legal services. The Access to Justice (Northern Ireland) Order 2003 enables the generation
of conditional fee agreements which provides that advocacy fees are payable only in specified circumstances.
Therefore, there is scope to limit the costs of litigation, particularly in the event of a loss.
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Overall ranking
This overall ranking is achieved by a survey of all the rankings as shown in this table:
Question
1.

Insolvency set-off

2.

Security interest

3.

Universal trusts

4.

Director liability for deepening insolvency

5.

Financial assistance to buy own shares

6.

Public takeover regime

7.

Exclusion of contract formation

8.

Termination clauses

9.

Exclusion clauses

10.

Governing law clauses

11.

Foreign jurisdiction clauses

12.

Arbitration recognition

13.

Class action

14.

Ownership of land

15.

Security of land title and land registers

16.

Land development restrictions

17.

Employment law

18.

Environmental restrictions

19.

Foreign direct investment

20.

Exchange controls

21.

Alien ownership of land

22.

Court treatment of foreign big business

23.

Costs and delays of commercial litigation

True

Rating

Can’t say

False

Can't
say

X
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Commentary and suggestions for change
The law in Northern Ireland is generally quite highly-developed. Northern Ireland is also a devolved
jurisdiction, therefore it has some power to institute its own laws which may be contrary to those in England
and Wales, and Scotland. There are laws that are applicable to the rest of the UK, but not to Northern
Ireland.
After this review of the Northern Ireland’s legal system, there are some areas of concern in relation to the
potential for the UK exiting the European Union (“EU”), known popularly as “Brexit”. EU law is
incorporated heavily into the legal system of Northern Ireland and is essential to its economic growth. Many
businesses in Northern Ireland are reliant on the economic protection and beneficial networks that EU
membership provides. Therefore, if the UK were to exit the EU there would almost certainly be detrimental
effects on the overall business operations in Northern Ireland. For example, Invest NI receives funding from
the European Sustainable Competitiveness Fund for future economic growth, innovation and development. If
Northern Ireland could no longer receive these financial incentive packages, the rating to openness
concerning foreign investment would be adversely affected.
Northern Ireland’s current economic strategies for growth would be directly influenced by a Brexit. In recent
years, Northern Ireland has become increasingly successful in attracting foreign direct investment as part of
the EU. Invest NI reported in November 2015 that 80% of key investors include multi-national companies
that have already reinvested in Northern Ireland or are prepared to invest more in this jurisdiction. As part of
the EU, companies located in Northern Ireland can take advantage of tariff-free access to the world’s largest
consumer market of over 400-500 million people. Northern Ireland’s business community and the banking
and financial services sector regularly conduct business in the Euro currency as a result of this tariff-free
access. The current UK government states that 60% of Northern Ireland’s exports go to the EU, and 40% of
investment comes from the EU, therefore a change in economic trade relations would have a disruptive
effect.
A Brexit could also affect local companies and investors because it would essentially mean leaving the
proposed Capital Markets Union (CMU). The CMU aims to create opportunities for investors, connect
finance to the wider economy, and foster a more resilient financial system. There is scope for foreign
investors playing a bigger role in financing SMEs and start-ups, which is a large part of the Northern Irish
economy. By diversifying the sources of financing, the stability of the economy becomes greater and risks
are mitigated. If the UK were to leave the EU, this extra element of financial system security would be
jeopardised.
There could also be a direct impact on trading between Northern Ireland and the Republic of Ireland in the
event of the UK exiting the EU. This would result from the creation of a customs border and from the
possible imposition of tax tariffs on goods and services passing between Northern Ireland and the Republic
of Ireland. This would have a significant influence on the frequency of economic trade between businesses in
Northern Ireland and Republic of Ireland especially in the private sector, including the financial services
sector, the manufacturing, farming and construction sectors and the retail and hospitality sectors. These
sectors account for the large majority of all foreign direct investment into Northern Ireland. Software and
financial services are among the sectors experiencing the fastest growth in Northern Ireland according to
Invest NI. Currently, Northern Ireland has a strongly pro-business climate as part of the EU. The current
government is committed to developing this knowledge-based service economy and to encouraging
innovation and entrepreneurship, keeping the regulation of economic trade to a minimum.
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Another potential impact of a Brexit on the everyday operation of businesses in Northern Ireland is the
stability of EU grants that support peace and reconciliation in the border areas of Northern Ireland and the
Republic of Ireland. The PEACE IV Programme is a unique initiative of the European Union which has been
designed to support cross-community relations and develop further integration between divided
communities. The current programme for the period 2014-2020 could potentially be disrupted. If it is, there
could be serious repercussions for the peace and stability of Northern Ireland.
It remains to be seen whether the UK referendum in June 2016 will result in a Brexit or not. At the moment it
looks as if a Brexit would result in significant negative impacts on the development of Northern Ireland’s
legal system going forward.
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Profiles
The survey was carried out by the following students:

Chantelle Kuilderd

Chantelle is a second year Juris Doctor student at the School of Law, Queen’s University Belfast. Previously,
she studied history and political science at the University of British Columbia, Canada. She is currently
finding her dissertation topic but is interested in financial and regulatory law, in relation to IP and technology,
as well as data protection, and corporate and commercial law.
Chantelle has been an active student throughout her JD, as President of the QUB Alternative Dispute
Resolutions Society, chair of numerous Model United Nations across Ireland, and competitor, and later
coach, at ELSA Maynooth International Negotiations Competition. She also has participated as a youth
consultant to the Commission on Global Security, Justice, and Governance at the Hague Institute. She is
currently a research assistant focusing on the advancement of FinTech and its effect on financial institutions.
Chantelle can be contacted at ckuilderd01@qub.ac.uk.

Rohin Bansal

Rohin is a first year Juris Doctor student at the School of Law, Queen’s University Belfast. He has graduated
with a Master of International Business from Queen’s University, Kingston, Canada with high distinction.
Furthermore, he completed his Honours Bachelor of Business Administration at Schulich School of Business
in Toronto, Canada. He has worked as a Senior Project Manager at Pearson Education and has interned in
finance with a large telecommunications company. He is an avid part-time entrepreneur in the health and
wellness space. His research interest is in commercial, contract, and real estate law.
Rohin can be contacted at rbansal01@qub.ac.uk.
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Kirsty McKinty

Kirsty is a second year Common and Civil Law with Hispanic Studies student. She will be reading law at the
University of Zaragoza this coming year. Her interests include corporate and commercial law, particularly
capital markets. She has developed these interest through a joint programme with Queen’s University Belfast
and Citi Bank exploring the legal aspects of financial services. Kirsty is a Queen’s City Scholar and has
undertaken a placement in Gibson Dunn in London. Furthermore, she has received the Edgar Graham
Scholarship from the Ulster Unionist Party.
Kirsty can be contacted at kmckinty01@qub.ac.uk.

Maria Pimentel

Maria is first year Juris Doctor student at the School of Law, Queen’s University Belfast. She studied
humanities with a focus on East Asian studies and graduated with an Honours Bachelor degree on the Dean’s
list from York University, Toronto, Canada. Previously, she also worked as an executive legal assistant with
in-house counsel at Fairfax Financial Holdings Limited. Currently, she is interested in advocacy and
alternative dispute resolution.
Maria has been an active student in her first year. Participating in the first annual Belfast Model United
Nations Conference this past November 2015, as a delegate in the Human Rights Council. She is also
competing in the second annual ELSA Maynooth International Negotiations Competition this March 2016.
Maria can be contacted at mpimentel01@qub.ac.uk.
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Fiona McGrath

Fiona is a third year student at the School of Law, Queen’s University Belfast, and she will graduate from
her LLB law degree in 2016. She hopes to qualify as a solicitor and practise law in the future.
Fiona’s interests include criminal and family law, with a particular interest in international criminal law. She
hopes to have the opportunity to work abroad in her career. She has been awarded the William Staunton
prize for criminal law, and won an award for her first year examination results, placing among the top three
students in the year.
Fiona can be contacted at fmcgrath06@qub.ac.uk

Amber Kelly

Amber is a second year student studying law at Queen’s University, Belfast. She is currently interested in
alternative dispute resolution, litigation and intellectual property law alongside human rights law. She hopes
to pursue a career as a commercial lawyer.
Recently, she has been involved with Queen’s Mooting Team, working as a researcher and helping to
prepare cases for external mooting competitions. She has also recently begun to explore her interest in
criminal psychology and has picked up an online course in Witness Investigation through the Open
University. She was also presented with an award from Queen’s University for her first year exam
performance, obtaining one of the top three marks overall.
Amber can be contacted at: akelly98@qub.ac.uk
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Eliah Sie Yu Lau

Eliah is a final year LLB (Hons) Law student at Queen’s University of Belfast, Northern Ireland and is a
member of the Honourable Society of Middle Temple. His areas of interest are medical law, criminal law,
contract law, as well as jurisprudence. He is currently a part time audio transcriber of medico-legal reports
and personal assistant to Professor Jack Crane, the State Pathologist for Northern Ireland and the Head of the
State Pathologist’s Department which is of international renown.
He is also a University Law Manager for the High Fliers (London) Research, chiefly responsible to recruit
law students for regional-specific legal research surveys aimed to improve better understanding of the legal
graduate recruitment market.
Eliah can be reached at elau01@qub.ac.uk.

Member of the School of Law, Queen’s University Belfast
Professor Brice Dickson

Brice Dickson has been Professor of International and Comparative Law at Queen's University Belfast since
March 2005. He previously worked at the University of Leicester and Ulster University, spending a year at
the University of Paris II in the 1970s and a year on a Younger Lawyers' Programme in Germany in the
1980s. From 1991-99 he was the foundation professor of law at the University of Ulster. During most of that
period he served as a Commissioner and, later, deputy chair, of the Equal Opportunities Commission for
Northern Ireland and he held a Churchill Fellowship in 1994 to study the effects of Bills of Rights in
Southern Africa. From 1999 to 2005 he was seconded to serve two terms as the first Chief Commissioner of
the Northern Ireland Human Rights Commission. He also sat on the British Council's Governance and
Northern Ireland Advisory Committees and is currently an independent member of the Northern Ireland
Policing Board and the Department of Health’s Privacy Advisory Committee. His main research interests are
judicial activism and the protection of human rights.
Professor Brice Dickson can be reached at b.dickson@qub.ac.uk.
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Expert Panel Profiles
Richard Gray
Richard joined Carson McDowell in 2014 as a Partner and jointly heads the firm’s Corporate Team. He
attained a degree in law (LLB Honours) at the Queen’s University, Belfast before being called to the Bar in
Northern Ireland. He requalified as a Solicitor with the City of London firm, CMS Cameron McKenna. He
returned to Northern Ireland in 1992 and was formerly a Partner in Pinsent Masons.
Richard has been named as a ‘leader in the field’ for corporate finance (and previously for banking and
projects) in Chambers UK Guide to the Legal Professional for more than a decade and in Chambers Guide to
Europe. He is also recommended in the Legal 500.

Rosemary Carson
Rosemary Carson graduated from Queen’s University, Belfast with a First Class Honours degree in law in
1993. Having trained with another Belfast firm, she joined Carson McDowell as an assistant solicitor in 1997,
becoming an associate in 1999 and a partner in 2001. Rosemary became head of the firm's Real Estate Team
in May 2014.
She has worked exclusively in the field of commercial property since qualification 18 years ago and is
consistently listed in the top tier of real estate advisors by Chambers and Partners and The Legal 500.
Rosemary is considered to be an expert on the Business Tenancies (NI) Order 1996 and has lectured and
published widely on this subject.

Orlagh O’Neill
Orlagh graduated from Queen’s University Belfast in 1995 with an Honours Degree in Law. She completed
her professional training as a solicitor with Carson McDowell in 1998. Since qualification, Orlagh has
specialised in Employment Law and has advised some of Northern Ireland’s largest and best known
employers.
She is a Committee Member and Treasurer of the Employment Lawyers Group of Northern Ireland, a
member of both the UK and Irish Employment Law Groups (ELA and ELAI) and a regular speaker at annual
employment law update conferences.
Orlagh is recognised by Chambers & Partners UK and the Legal 500 as a leader in her field.

Ciarán Fegan
Ciarán is Head of Legal Services for GRAHAM, a major national construction, asset management & project
investment business, delivering services to a diverse range of clients from a network of regional offices,
throughout the UK & Ireland. Having attained a joint honours degree in Law and Accounting from Queens
University, Belfast in 2003, Ciaran qualified as a solicitor in Northern Ireland in 2005. Having started in
private practice with a particular emphasis on public law, judicial review and complex, multi-party litigation,
Ciarán joined GRAHAM in 2008 and advises the business on the full range of legal issues which it
encounters.
Ciaran is a former chair of the Northern Ireland Young Solicitors’ Association and is the current chair of the
In House Lawyers’ Group Northern Ireland
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Thomas McLarnon
Thomas McLarnon is a solicitor with Northern Bank Limited (now trading as Danske Bank). Thomas
qualified as a solicitor in Northern Ireland in 1992 and joined the Bank's Legal Department in 1999. Thomas
advises the Bank on a wide range of retail, business and regulatory matters. Thomas studied Law at Queen's
University Belfast achieving an LLB in 1990.

From left to right:
Chantelle Kuilderd, Rohin Bansal, Richard Grey, Sara Fegan, Orlagh O’Neill, Maria Pimentel, Thomas
McLarnon, Amber Kelly, Ciarán Fegan, Kirsty McKinty, Naomi Buchanan, Fiona McGrath, Rosemary
Carson
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Allen & Overy Global Law Intelligence Unit
The Allen & Overy Global Law Intelligence Unit is part of the international firm of Allen & Overy and
produces papers, surveys and other works on cross-border and international law within the field of its
practice. Allen & Overy is one of the largest legal practices in the world with approximately 5,000 people,
including some 512 partners, working in 40 offices worldwide. For further information, please contact
Philip Wood, philip.wood@allenovery.com or Melissa Hunt, melissa.hunt@allenovery.com.

Philip R Wood CBE, QC (Hon) BA (Cape Town), MA (Oxon) LLD (Lund, Hon)
Head, Allen & Overy Global Law Intelligence Unit
Special Global Counsel at Allen & Overy LLP
Visiting Professor in International Financial Law, University of Oxford
Yorke Distinguished Visiting Fellow, University of Cambridge
Visiting Professor, Queen Mary College, University of London

Philip Wood is one of the world's leading comparative lawyers and practitioners. He has written about 18
books on financial law. He was formerly a partner and head of the banking department of Allen & Overy.
For many years he has been developing innovative and pioneering methodologies for assessing legal
jurisdictions and has produced a book of maps of world financial law. His university textbook on the Law
and Practice of International Finance has been translated into Chinese and a Japanese version is forthcoming.
Melissa Hunt is project director of the Intelligence Unit and is responsible for the management of the project.
She carries out other work for the Intelligence Unit, including the preparation of tables covering rule of law
and legal infrastructure risks in the jurisdictions of the world.
Allen & Overy LLP
One Bishops Square
London E1 6AD
T: 00 44 (0)20 3088 0000
D. 00 44 (0)20 3088 2552
M. 00 44 (0)7785 500831
philip.wood@allenovery.com
intelligence.unit@allenovery.com
D. 00 44 (0)20 3088 2750
melissa.hunt@allenovery.com
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Allen & Overy LLP
One Bishops Square, London E1 6AD United Kingdom | Tel +44 (0)20 3088 0000 | Fax +44 (0)20 3088 0088 | www.allenovery.com
In this document, Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The term partner is used to refer to a member of Allen & Overy LLP or an
employee or consultant with equivalent standing and qualifications or an individual with equivalent status in one of Allen & Overy LLP's affiliated undertakings.
Allen & Overy LLP or an affiliated undertaking has an office in each of: Abu Dhabi, Amsterdam, Antwerp, Athens (representative office), Bangkok, Beijing, Belfast,
Bratislava, Brussels, Bucharest (associated office), Budapest, Casablanca, Doha, Dubai, Düsseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, Istanbul,
Paulo, Shanghai, Singapore, Sydney, Tokyo, Warsaw, Washington, D.C. | BK:35673387.1
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