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World Universities Comparative Law Project
The World Universities Comparative Law Project is a set of legal risk ratings of selected jurisdictions
in the world carried out by students at leading universities in the relevant jurisdictions. This legal risk
rating of Canada was carried out by students at McGill University.
The members of the Faculty of Law at McGill University who assisted the students were Professor
Paul Miller, Professor Catherine Walsh and Professor Andrea Bjorklund.
The Practitioner Expert with whom the students could discuss the questions in the survey was Me Marc
Barbeau of Stikeman Elliott LLP.
The Allen & Overy Global Law Intelligence Unit produced this survey and is most grateful to the
above for the work they did in bringing the survey to fruition.
All of those involved congratulate the students who carried out the work.
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Foreword
by Daniel Jutras, Dean of Law, McGill University
The characteristics of the legal system of Canada make the project of determining legal risk ratings particularly
delicate. Canada is a federation, where jurisdiction over private law resides primarily within the provinces,
subject to the exclusive constitutional authority of the Canadian Parliament to enact national legislation in some
areas (such as bankruptcy). There are also several areas (such as the regulation of corporations) over which both
the federal Parliament and provincial legislatures share legislative competence. Furthermore, the legal history of
Canada explains that the common law and civil law traditions continue to interact in a mixed legal system, most
notably in the province of Quebec, and within federal legislation governing private law. Canada also includes
several aboriginal communities, and the constitutional imperative to respect aboriginal legal traditions and rights
dictates additional attention to the interplay of a plurality of legal regimes. Finally, Canada is a bilingual
country, in which French and English interact in legislative and judicial contexts in multiple settings.
Bringing this all together in an exercise such as the World Universities Comparative Law Project truly is a tour
de force. Law students at McGill University in Montreal were uniquely qualified to perform this complex task,
and I am enormously proud of their work. The Faculty of Law at McGill University is unique in Canada in
integrating civil law and common law, in French and in English, as part of the core training of law students.
McGill is the oldest law faculty in Canada. It began in 1848 as a law school teaching civil law in English, and
introduced innovative comparative, integrated and bilingual programs after 1968. Its approach to legal education
now make it one of the most distinctive and successful law faculties in the world.
I wish to congratulate the wonderfully talented students who brought this project to fruition: Marisa Corona,
Marie-Pier Gagnon-Nadeau, Andrea Suurland and Alyssa Wiseman. Their work is truly outstanding. I also wish
to thank my colleagues, Professors Andrea Bjorklund, Paul Miller and Catherine Walsh, who guided them
throughout the project. The oversight and support of McGill alumnus Marc Barbeau, of the national law firm of
Stikeman Elliott, proved to be most valuable. Finally, my gratitude goes to our friends Philip Wood and Melissa
Hunt, at Allen & Overy, for trusting McGill University’s Faculty of Law to deliver a top-tier survey of legal risk
taking in Canada.

Montreal, Quebec, Canada
April 2016
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Description of the legal risk rating method
Introduction
This paper assesses aspects of legal risk in Canada with a view to rating the legal risk in the relevant areas. The
survey is concerned primarily with wholesale financial and corporate law and transactions, not with retail law.
Legal risk has increased globally because of the enormous growth of law; because of its intensity; because many
businesses are global but the law is national; because nearly all countries are now part of the world economy;
and because the law is considered to play a very significant role in the fortunes of our societies. Liabilities can
be very large and reputational losses severe.
The survey was carried out by students at McGill University. The survey was designed by the Allen & Overy
Global Law Intelligence Unit.
The students were requested to express their views freely and in their own way. The views expressed are their
views, not necessarily those of the Global Law Intelligence Unit, the members of Allen & Overy, McGill
University or the Practitioner Expert.

Methodology
The survey uses colour-coding as follows:

True

False

Can't say

Blue generally means that the law does not intervene and the parties are free, i.e. the law is liberal and open.
Red generally means that there is intense legal intervention, usually in the form of a prohibition.
Green and yellow are in-between.
The purpose of this colour-coding is to synthesise and distil information in a dramatic way, rather than a legal
treatise. The colours correspond to a rating of 1, 2, 3 or 4, or A, B, C or D.
The cross in the relevant box signifies the view of the students carrying out this assessment of the position of
Canada. This is by a brief comment, e.g. pointing out qualifications or expanding the point. These comments
were written by the students.
The colour-coding does not usually express a view about what is good or bad. Whether the law should intervene
in a particular arena is a matter of opinion. But if the law does intervene, this creates a risk because the law has
to be complied with. If it is not complied with, there is generally some sanction in the form of liability, a penalty
or the invalidity of a transaction.

© Allen & Overy 2016
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Black letter law and how it is applied
This survey measures two aspects of law. The first is black letter law, i.e. what the law says or the written law
or law in the books.
The second measure is how the law is applied in practice, regardless of what it says. Thus, the law of Congo
Kinshasa and Belgium has similar roots but its application is very different.
Although there is a continuum, these two measures have to be kept separate. Otherwise we may end up with just
a blur or noise or some bland platitude, e.g. that the law depends upon GDP per capita.
In fact, only the last two questions deal with legal infrastructure and how the law is applied. All of the others
deal with the written law, without regard to enforcement or application.

Key indicators
The survey uses key indicators to carry out the assessment. It is not feasible to measure all the laws or even a
tiny fraction of them. The law of most jurisdictions is vast and fills whole libraries.
The key indicators are intended to be symptomatic or symbolic of the general approach of the jurisdiction. To
qualify as useful, the indicator must usually be (1) important in economic terms, (2) representative or symbolic
and (3) measurable. In addition, the indicators usually measure topics where jurisdictions are in conflict. There
is less need for measuring topics where everybody agrees.

Legal families of the world
Most of the 320 jurisdictions in the world, spread just under 200 sovereign states, can be grouped into legal
families. The three most important of these are: (1) the common law group, originally championed by England;
(2) the Napoleonic group, originally championed by France; and (3) the Roman-Germanic group, originally
championed by Germany, with major contributions from other countries.
The balance of jurisdictions is made up of mixed, Islamic, new and unallocated jurisdictions.
Many aspects of private law are determined primarily by the family group, but this is not true of regulatory or
economic law.

Excluded topics
This survey does not cover:
−
−
−
−
−
−
−
−
−
−

transactions involving individuals
personal law, such as family law or succession
competition or antitrust law
intellectual property
auditing
general taxation
macroeconomic conditions, such as inflation, government debt, credit rating or savings rates
human development, such as education, public health or life expectancy
infrastructure, such as roads, ports, water supply, electricity supply
personal security, such as crime rates, civil disorder or terrorism.
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Banking and finance
Introduction
Banks and bondholders (typically also banks, but also insurance companies, pension funds and mutual funds)
provide credit to enhance growth. Their main risk is the insolvency of the debtor and therefore the key indicators
are whether the law supports creditors or debtors when it matters, i.e. on bankruptcy. This is when commercial
law is at its most ruthless in deciding who survives and who drowns.
This debtor or creditor decision is implemented mainly through the bankruptcy ladder of priorities. A notable
feature of common law systems is the presence of super-priority creditors who are paid before anyone else creditors with a set-off or a security interest and beneficiaries under a trust. For example, if a bank has universal
security over all the assets of a company, the bank is paid before all other creditors, including employees and
trade creditors. This regime therefore protects the largest creditors who are typically banks (who in turn
represent depositors, i.e. the citizen) and the law is creditor-protective. Their legal risk is reduced and hence the
risks of depositors with banks are reduced.
If the jurisdiction prioritises these three super-priority claimants, then the legal system of that jurisdiction is
likely to be pro-creditor. If these super-priority risk mitigants are subordinated, this may also tell us whether the
legal system is generally pro-debtor in its bankruptcy law. For example, one might be able to conjecture whether
or not there is a tough rescue law and whether wholesale creditors are or are not favoured in the bankruptcy
ladder of priorities. The result is that it would be much quicker to check the key points.
Jurisdiction based on the English common law model gives super-priority to all three claimants. Traditional
Napoleonic jurisdictions typically do not allow insolvency set-off, have narrower security interests and do not
recognise the trust. They are therefore debtor-protective. Most traditional Roman-Germanic jurisdictions are inbetween. They allow insolvency set-off and have quite wide security but most do not recognise the trust.

Insolvency set-off
Generally If set-off of mutual debts is allowed on insolvency, the creditor is paid. If it is not allowed, then
effectively the creditor is not paid. Hence insolvency set-off is creditor-protective. A prohibition is debtorprotective. Very large amounts are involved in markets for foreign exchange, securities, derivatives,
commodities and the like, so that the question of whether exposures should be gross or net is a major aspect of
legal risk.

Q1

In Canada, creditors can set off mutual debts on the insolvency of a debtor if they are incurred
before notice of the insolvency.
True

False

Can't say

Comment: In Canada, insolvency and bankruptcy proceedings are principally governed by two federal statutes:
the Bankruptcy and Insolvency Act (“BIA”) and the Companies’ Creditors Arrangement Act (“CCAA”).
Under the BIA, an insolvent person may: (a) file a reorganization proposal under subsection 50(1) to offer a
compromise to its creditors; (b) voluntarily invoke bankruptcy under section 49 by assigning its assets to a
© Allen & Overy 2016
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trustee; and (c) be put into bankruptcy involuntarily by one or more of its creditors under article 42(1) or as a
result of the rejection of a reorganization proposal by the creditors or the court under section 57.
The CCAA, which applies to companies with more than C$5 million of debt, provides for a process under which
an arrangement may be proposed to creditors, although the debtor company must bring proceedings by petition
to the court. Notably, reorganization proceedings under the CCAA are subject to less rigid timelines and
procedures compared to the BIA and are preferred for large complex reorganizations.
The common law recognizes three types of set-off:
a) Contractual: if the contact allows for set-off, it may apply even if the conditions set forth by the
common law are not met (Anderson, Gelbman & Pullen, “Recent Developments in the Law of Set-Off”
at 5 [Anderson et al., 2009]);
b) Legal: if the obligations between the parties are liquidated debts, which can be ascertained with
certainty, and which are mutual cross obligations (Anderson et al., 2009 at 17, citing Canadian Imperial
Bank of Commerce v Tucker Industries Inc. (1980));
c) Equitable: available if the party relying on it shows equitable grounds for the protection against a claim
that go to the root of the plaintiff’s claim and the claims are clearly connected such that it would unjust
to allow enforcement, even if not arising out of the same contract and unliquidated claims are involved
(Anderson et al., 2009 at 29-30, citing Coba Industries Ltd. v Millie’s Holding Ltd. (1985), as affirmed
by Holt v Telford (1987)).
Pursuant to subsection 97(3) of the BIA and section 21 of the CCAA, the law of set-off continues to apply
notwithstanding the commencement of bankruptcy or reorganization proceedings. In bankruptcy proceedings
under the BIA, legal set-off is available only in respect of claims existing at the time of the commencement of
the proceedings. Upon bankruptcy, the necessary component of mutuality is severed, precluding recourse to
legal set-off for post-filing claims. This is so because an assignment in bankruptcy results in all property of the
debtor devolving upon (i.e. being assigned to) the trustee. The position is different under the CCAA. While a
CCAA order results in the appointment by the court of a monitor to oversee the continued operation of the
debtor company, there is no transfer of the debtor company’s property; the debtor continues to own and operate
its assets. In light of this difference, Justice Farley of the Ontario Superior Court of Justice held in Re Air
Canada that creditors are entitled to legally set off post-filing claims against pre-filing claims in the CCAA
context. This creates an inconsistency not just with bankruptcy proceedings under the BIA but also proposal
proceedings under that Act since a proposal typically provides that post-filing creditors shall have no right of
setoff (Anderson et al., 2009 at 23-24). The decision has been criticized on that basis as well as on policy
grounds (Anderson et al., 2009 at 23-29).
The civil law of Quebec recognizes three forms of set-off (“compensation”):
a) Legal: if there are co-existing debts that are certain, liquid and exigible for sums of money or certain
quantities of fungible property identical in kind (see art 1673 Civil Code of Quebec);
b) Judicial: decreed by a judge;
c) Conventional: resulting from the parties’ contract (Anderson et al., 2009, citing Ministre de Revenu
national c Caisse Populaire du bon Conseil (2009) at para 22).
The civil law principles of compensation continue to apply in bankruptcy and insolvency proceedings instituted
in the province of Quebec, even though that area is federally regulated. In other words, the civil law, as the jus
commune of the province, plays a suppletive role in interpreting the federal Bankruptcy and Insolvency Act (see
D.I.M.S. Construction inc. (Trustee of) c Quebec (Attorney General) (2005)) just as the common law does in
proceedings instituted in the common law provinces. This explains why the concept of equitable set-off, a
common law concept foreign to Quebec civil law, is inapplicable in bankruptcy and insolvency cases arising in
Quebec.
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Security interests
Generally Security interests give priority to the creditor with security - typically banks - who are the main
providers of credit in most countries.
In traditional common law jurisdictions, a company can create universal security over all its present and future
assets to secure all present and future debt owed to a bank. Once registered, the security is valid against all
creditors, except that the floating collateral ranks after preferred creditors - typically wages and taxes. The
security can be granted to a trustee for creditors. On a default there are no mandatory grace periods and the
creditor can enforce out-of-court by appointing a receiver (a type of possessory manager) or by private sale. But
in some common law jurisdictions there are freezes on enforcement in the event of a judicial rescue of the
debtor. Also, in some jurisdictions there are stamp duties.
On the other hand, in many traditional Napoleonic jurisdictions, universal security is not possible, neither is
security for all future debt. There is no trustee to hold the security. On enforcement, there are grace periods and
no receiver. Sale is through the court and a public auction. Preferential creditors rank ahead. Some countries
have a strict freeze under a judicial rescue statute.
The main tests are therefore (1) scope, (2) debt secured, (3) trustee, (4) priority over preferred creditors, (5)
private enforcement and receiver, (6) no rescue freezes and (7) low costs. Security interests reduce the legal risk
suffered by banks and hence strengthen the position of depositors with banks.

Q2 In Canada, the law offers a security interest, which is highly protective of the
secured creditor.
True

False

Can't say

Comment: The Personal Property Security Acts (“PPSAs”) in force in the nine common law provinces and the
three territories govern issues relating to security interests in personal property (movables). Secured transactions
relating to real property (immovables) are governed by a combination of statutory, common law and equitable
sources. Although there are small differences in the regimes among the common law jurisdictions, they all
afford similarly strong protection to secured creditors.
In Quebec, the hypothec is the principal nominate type of security for both movables and immovables
recognized by the Civil Code of Quebec (“CCQ”) although certain title-based institutions may also be deployed
as security. As in the common law jurisdictions, the CCQ provides strong protections for secured creditors.
All the provinces and territories provide a central registry for publicizing security interests. Security interests in
land (immovables) are registered in the registries used to record title to land (see further the answer to Question
15) while security interests in personal property (movables) are registered in a separate registry.
The summary that follows is limited to security in personal property/movables.
I. PPSAs
The PPSAs establish a comprehensive set of rules governing the rights of secured creditors, debtors and
competing third party claimants with respect to security interests in personal property.
© Allen & Overy 2016
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The PPSAs apply to every transaction that in substance functions to create an interest in personal property to
secure payment or performance of an obligation without regard to the form of the transaction. The Acts thus
apply not just to security devices in the conventional sense but also to transactions, such as financing leases and
conditional sales, where the creditor retains title to secure payment by the debtor. Except for the purposes of the
enforcement provisions, the Acts also apply to certain deemed security interests such as longer term true leases
(over one year), commercial consignments (most jurisdictions), and outright assignments of accounts.
There are two main conditions that generally must be satisfied in order to establish a security interest under the
PPSA and make it effective against third parties:


“Attachment” of the security interest must occur in that (i) value (i.e. an extension of credit or a promise to
extend credit) must be given by the creditor; (ii) the debtor must have rights in the collateral encumbered by
the security, and (iii) the parties’ security agreement must be evidenced by writing or possession or control;



The security interest requires “perfection” by one of three methods: (i) registration in the Personal Property
Registry established under each Act; or (ii) physical possession of the collateral by the secured creditor
(available only for goods and other tangible collateral); or (iii) “control” of the collateral by the secured
creditor (available only for collateral in the form of investment property, i.e. investment securities and
security entitlements held through a broker or other intermediary.

The PPSA registration regime is a notice-based system in that the secured creditor is not required to register
copies of the underlying security documentation but need only register a separate notice, called a financing
statement, setting out only the basic details of the transaction. All the Personal Property Registries provide
remote electronic registration and searching, further enhancing their efficiency.
It is important to note that the Personal Property Registries under the PPSAs do not record title to the collateral
described in a financing statement. Accordingly, the fact that a financing statement has been filed does not mean
that the debtor identified in the financing statement is the owner of the relevant collateral: this requires offrecord inquiry by the secured creditor. With certain limited exceptions such as the federal ship’s mortgage and
intellectual property registries established under federal law, there are no title registries for personal property in
Canada.
Once attached and perfected, regardless of the order of occurrence of these events, a security interest is
opposable to third parties and the general priority rule dictates that the date of the perfecting step determines
ranking between secured creditors. There are, however, special non-temporal priority rules for certain classes of
collateral, such as investment property (a secured creditor who perfects by control has priority over a secured
creditor who perfects by any other method), and for purchase-money security interests (a secured creditor who
finances the debtor’s acquisition of the collateral generally has priority over a prior-perfected security interest).
In addition, a secured creditor who perfects by taking possession of the collateral sometimes has priority over a
secured creditor who perfects by registration in certain circumstances. A perfected security interest may
sometimes also be subordinated to a subsequent transferee of the collateral, most notably; a buyer or lessee of
goods sold in the ordinary course of business takes free of any security interest in the goods granted by the
seller.
The consequences of failing to perfect a security interest are significant. An unperfected security interest is
subordinate to: (i) a perfected security interest in the same collateral; (ii) the interest of a judgment creditor who
has taken the required steps to bind the assets of the debtor (registration of a notice of judgment or execution in
most provinces or seizure of the debtor’s assets in the remaining provinces); (iii) the debtor’s trustee-inbankruptcy; and (iv) purchasers who give value (and receives delivery in the case of the Ontario Act) without
knowledge of the security interest.
In the event of the debtor’s bankruptcy, even perfected security interests are subordinated to limited categories
of claims under federal bankruptcy legislation, such as governmental claims for unremitted employee deductions
at source and employee entitlements to unpaid wages and pension contributions.
© Allen & Overy 2016
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Should the debtor default, the PPSAs entitle the secured creditor to seize the collateral and either sell it or
propose to take it in satisfaction of the secured obligation. If the collateral takes the form of an account owing to
the debtor, the secured creditor may also collect payment directly from the third party obligated on the account.
Where the collateral takes the form of the assets of a business, the secured creditor is also entitled to appoint a
receiver, both under provincial law and under federal insolvency law, to administer the business for the purposes
of receiving income and selling it as a going concern.
The secured creditor’s exercise of its enforcement remedies under the PPSAs is subject to mandatory notice and
other procedural requirements designed to protect the interest of the debtor and subordinate creditors in any
surplus value in the collateral. The PPSAs also impose an overarching obligation to act in good faith and in a
commercially reasonable manner.
The PPSAs contain detailed choice of law rules, which serve to determine their scope of application, including
the scope of application of the Personal Property Registries. As a general rule, the law applicable to the creation,
perfection (third party effectiveness) and priority of security interests is the law of the jurisdiction where the
collateral is located in the case of goods and the law of the jurisdiction where the debtor is located in the case of
intangibles and mobile goods used in more than one jurisdiction if held by the debtor as equipment or inventory
for lease. For security interests in investment property, a more complex set of choice of law rules apply which
also vary depending on whether the property is directly held securities or security entitlements held with a
broker or other intermediary.
II. Civil Code of Quebec (“CCQ”)
Under the CCQ, the hypothec is the principal nominate form of security for both movables and immovable
collateral.
The CCQ rules on conventional (consensual) hypothecs on movables (personal property) are aligned with the
PPSAs on most important points. A conventional movable hypothec may be granted in any item or kind of
present or after acquired movable property or all of a debtor’s movables to secure any kind of obligation. While
a hypothec takes effect between the parties as soon as it is validly constituted, it generally must be published to
take effect against third parties. Publication of a movable hypothec usually requires registration in the Quebec
register of personal and movable real rights but physical dispossession of the debtor constitutes an alternative
mode of publication for corporeal assets and control by the secured creditor is a third alternative for investments
assets in the form of directly held securities and security entitlements held with an intermediary. While they vary
on some details (e.g. special purchase money superpriority is only available to sellers and not lenders), the
priority regime in the CCQ is similar to that of the PPSA including the special priority given to secured creditors
who acquire control of investment property. Book Ten of the CCQ also contains choice of law rules for security
that are broadly similar to the rules found in the PPSA.
The CCQ recognizes that a number of other title based institutions may also be deployed for security purposes,
including sales with a right of redemption, instalments sales subject to a seller’s reservation of title, security
trusts, and leasing arrangements. These devices, even though they do not qualify as hypothecs, are generally
subject to the rules on publicity found in Book Six of the CCQ on Hypothecs, and in most cases, to the
hypothecary enforcement regime.
Under the CCQ, a properly registered hypothec grants the creditor the right on the grantor’s default to:





Sell the property itself;
Sell the property by judicial sale;
Directly collect where the encumbered assets are in the form of claims of the grantor against third
parties; or
Propose to take the encumbered assets in payment of the debt secured by the hypothec
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This diverse set of remedies grants a creditor flexibility in the enforcement of its security interest. In addition, a
hypothecary creditor can take advantage of the receivership remedy made available to the holders of security
over the business assets of an insolvent debtor under federal bankruptcy and insolvency legislation.
III. Bank Act security
Though beyond the scope of this discussion, it is worth mentioning that s. 427 of the Bank Act enables the
federally chartered banks to acquire a special form of statutory security over the present and future business
assets of most business borrowers and to publicize this security by registration at the Bank of Canada offices in
the jurisdiction of the borrower.
In the event of a priority dispute between a security interest governed by the PPSA and a security granted under
s. 427 of the Bank Act, the priority rules of the Bank Act generally apply since the PPSA ranking rules for
competing security interests generally only apply to competing PPSA security interests. The Bank Act generally
orders priority according to the order of registration under the PPSA and the Bank Act respectively, subject to
several qualifications. If the PPSA interest was not registered, the Bank Act provides that the Bank will prevail
unless it had knowledge of the unregistered PPSA interest. In contrast, if the unregistered interest is that of a
hypothecary creditor under the CCQ, then the Bank would prevail even if it had knowledge since the CCQ
provides that an unpublished hypothec may not be set up against third parties generally and this would include
the Bank.
IV. The Cape Town Convention/Aircraft Protocol
Finally, the Cape Town Convention on International Interests in Mobile Equipment and the Aircraft Protocol to
the Convention took effect in Canada on April 1, 2013. The Convention and Protocol provide rules for the
creation, international registration, priority and enforcement of certain interests, including security interests, in
aircraft objects within their scope. While the Cape Town regime does not entirely replace the PPSA and CCQ
regimes for movable security in aircraft objects, to the extent it applies, registrants must register their interests in
the international registry to protect and preserve their priority ranking.

Universal trusts
Under a trust, one person, called the trustee, holds title to the assets of another person, called the beneficiary, on
terms that, if the trustee becomes insolvent, the assets go to the beneficiary and are not used to pay the trustee's
private creditors. The assets are immune and therefore taken away from the debtor-trustee's bankrupt estate.
The main examples of trusts are custodianship of securities, pension funds, securities settlement systems and
trustees of security for bondholders and syndicate banks. The availability of the trust mitigates the legal risk of,
for example, those who place their securities in the custodianship of banks and the users of securities settlement
systems. The amounts involved are enormous.
All jurisdictions have an effective trust of goods (called bailment or deposit), but only the common law group
has a universal trust for all other assets (land and intangible property). Most members of the civil code group do
not have a universal trust, subject to wide exceptions, especially for custodianship of securities.
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Q3 Canada has a universal trust for all assets.
True

False

Can't say

Comment: In Canada, trusts are vehicles for controlling assets and tax planning (Manulife Financial, “Trusts –
Just the Basics” [Manulife Financial, 2014]). Under the common law regime, trusts create equitable
relationships between beneficiaries and trustees regarding property and are not separate legal entities in Canada
(Erlichman, “Income Trusts: Some Legal Considerations”).
In Quebec, under the regulations of the new Civil Code of Quebec (“CCQ”), a trust is created when a settlor
transfers assets from his patrimony to another patrimony managed by a trustee or trustees on behalf of the
beneficiaries. Some of the main differences between a civil law trust and a trust under the common law include:
a) Ownership: In the common law, the trust property is jointly owned whereas under the CCQ, the trust
patrimony is not owned by anyone.
b) Functions of Settlor, Trustee and Beneficiary: As per article 1275 CCQ, a trustee must act jointly
with someone who is not a beneficiary or settlor of the trust. Under the common law, there is no
requirement to act jointly with another.
c) Power of Appointment: Under the common law, the trust created by the settlor can give the trustee
unlimited powers to appoint or remove a beneficiary. With the exception of social trusts, this is not
acceptable under civil law.
d) Variation of the Trust: In the province of Quebec, a variation of the trust requires court approval.
Although it varies by jurisdiction within the common law provinces, there is a general principle that
variations of trusts can be effected by agreement between beneficiaries.
In St. Michael Trust Corp. v. The Queen, the Supreme Court of Canada recently confirmed that the residence of
a trust is where the central management and control of the trust is located. The determination of the central
management and control of a trust involves several factors. For instance, one factor to be taken into
consideration is whether or not a trustee in one jurisdiction exercises greater than 50 percent of its management
and control (Manulife Financial, 2014). Furthermore, Income Tax Folio S6-F1-C1 lists additional factors to be
considered in the determination of the central management and control of the trust, including but not limited to
asset control and management and responsibility over the accounts of the trust. Should the trustees managing
and controlling the trust move to a jurisdiction beyond Canada, then the trust will be deemed a non-resident
(Manulife Financial, 2014).
Pursuant to section 248(1) of the Income Tax Act, there are two types of personal trusts that are recognized in
Canada. A testamentary trust, which is created by will, and an inter vivos trust, which is created by a living
settlor. Pursuant to the Income Tax Act, testamentary trusts are typically taxed at graduated rates, similar to the
taxation of individuals in Canada, whereas inter vivos trusts are typically taxed at the highest rate for individuals
(Friedman, Botz, Ranger & Walker, “Budget 2014: Changes to the Tax Treatment of Trusts and Estates”).
Trusts remain vehicles for income tax savings as well as for ownership and control of property and entities
(Manulife Financial, 2014). Pursuant to section 104(4) of the Income Tax Act, every trust is deemed to be
disposed of its capital property or land that forms part of the inventory of the business of the trust, with certain
exceptions, every 21 years if the property has not yet been sold.

For many years, business trusts, specifically income trusts, were increasingly being used as alternatives
to corporations where incorporation was not desirable or feasible (Levin, “Business Trust Financing
and Restructuring – Key Banking and Insolvency Issues”). In October 2006, however, the Federal
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Finance Minister Jim Flaherty announced new rules that would effectively tax income trusts in the
same manner as corporations, thus greatly reducing their attractiveness for large public businesses
(“Flaherty imposes new tax on income trusts”). Thus, for some time now, the income trust wave has
lost traction in Canada.

Other indicators
Other bankruptcy indicators not measured here include freezes on the termination of contracts, fraudulent
preferences, the priority of rescue new money, the presence and intensity of rescue proceedings and recognition
of foreign insolvencies. Director liability for deepening the insolvency is dealt with below.
Other financial law topics not covered in this survey include the regulatory regime, especially capital, liquidity,
authorisation of financial business, conduct of business, control of prospectuses, control of market abuse and
frauds, such as insider dealing, and the insolvency regime for banks. Financial regulation is a very large field.

Corporations
Introduction
Financial law involves competition between debtors and creditors so that jurisdictions can be positioned on a
straight line. Corporate law however involves three main competitors: (1) shareholders, (2) creditors and (3)
managers - a triangle. If the key indicators show that a jurisdiction strongly favours one or other of the parties at
the points of the triangle, whether creditors, shareholders or management, then one can begin to build up a
picture of the choices which the jurisdiction habitually makes in resolving the conflicting interests of the parties.
For example, a very tough prohibition on financial assistance (which is protective of creditors against
shareholders) tends also to support an attitude to other principles of the maintenance of capital or to support the
proposition that mergers by fusion are difficult (because they can prejudice creditors). This would be true of the
English regime in 1948. Similarly, a view which easily imposes personal liability on directors for deepening an
insolvency might also show a legal approach which is not supportive of the veil of incorporation in other areas,
e.g. shareholder liability and substantive consolidation on insolvency.
The two extreme corporate law models are the Delaware model and the traditional English model, exemplified
by the English Companies Act 1948 (now superseded). Napoleonic and Roman-Germanic models are inbetween to varying degrees.
The Delaware regime is highly protective of management in the key areas. The English regime favours creditors
on most of the key contests and, where creditor interests are not involved, it tends to favour shareholders as
opposed to managers.

Director liability for deepening an insolvency
Generally If the law imposes personal liability on directors for deepening an insolvency, e.g. carrying on
business and incurring debts where there is no reasonable prospect of paying them, then the regime is hostile to
the interests of management. The legal risks of management are increased.
There are basically four regimes internationally: (1) directors are hardly ever liable for deepening the
insolvency, e.g. Delaware and most US jurisdictions, plus some traditional English jurisdictions which only
punish fraudulent trading; (2) directors are liable for serious negligence (England, Singapore, Australia, Ireland);
(3) directors are liable for mere business misjudgements deepening the insolvency (France); and (4) directors are
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liable if they fail to file for an insolvency proceeding after the company becomes insolvent (France, Germany
and others).

Q4 In Canada, the law rarely imposes personal liability on directors for deepening

the insolvency and there is no rule that the directors must file for insolvency when the
company is insolvent.
True

False

Can't say

Comment: There is no specific statutory liability in Canada for directors who take actions that deepen the
insolvency of a corporation. However, it is possible to bring claims against directors for breach of duties or
oppression. Directors are also exposed to certain statutory liabilities in the event of insolvency. Although
Canadian courts have not employed the American doctrine holding directors liable for “deepening the
insolvency” of a corporation by wrongfully prolonging its life, directors in Canada are nevertheless exposed to a
variety of liabilities that may arise as a result of situations of insolvency.
Directors owe a duty of loyalty to the corporation, including the obligation to act honestly and in good faith with
the best interests of the corporation in mind (Canada Business Corporations Act at s. 122(1)(a) [CBCA]). They
must also generally exercise the care, diligence and skill that a reasonably prudent person would exercise in
comparable circumstances (CBCA at s. 122(1)(b)). A breach of the statutory fiduciary duty of loyalty or duty of
care can result in the personal liability of the directors, although acting honestly, prudently, in good faith and on
a reasonably informed basis generally provides an adequate defence (Peoples Department Stores Inc. (Trustee
of) v Wise (2004) at para 67 [Peoples]).
The duty of loyalty of directors is owed to the corporation at all times, including where the corporation faces a
situation of insolvency (Peoples at paras 45-46). The directors must fulfill their obligations to act honestly and in
good faith with a view towards the best interests of the corporation, although they are generally expected and
entitled to consider the interests of other stakeholders. As a result, directors should not be held liable for
breaching their statutory fiduciary duties if their actions fulfill these requirements but result in a deepening of
the insolvency of the corporation (Girgis, “Deepening Insolvency in Canada?” at 192ff [Girgis, 2008]). As such,
although there is no explicit rule requiring directors to cause a corporation to file for insolvency, it would be
consistent with discharging their fiduciary duties to do so where a corporation is unable to pay its debts or where
its liabilities exceed the value of its assets, and where it may be in the best interest of the corporation and in the
best interest of its stakeholders to do so (Bomhof, “Duties of Directors in the Insolvency Zone”).
Under the oppression remedy, directors may potentially be held personally liable for deepening the insolvency
of a corporation (Girgis, 2008 at 184ff) if a complainant can show that their actions were unfairly prejudicial,
oppressive, or unfairly disregarded the interests of security holders, creditors, or other interested parties (CBCA
at s. 241). In fact, a Canadian court has already suggested that misleading creditors in a situation of insolvency
qualifies as “oppressive” or “unfairly prejudicial” conduct (TCT Logistics Inc. v Osborne (2001) at para 11).
Furthermore, a complainant may bring a derivative action for breach of fiduciary duty against the directors on
behalf of the corporation in order to address the harm done to the corporation by an alleged breach of duties
(CBCA at s. 239).
Finally, directors in Canada face the possibility of several statutory liabilities in situations of corporate
insolvency. For example, pursuant to sections 118 and 119 of the CBCA, directors may be held personally liable
for unpaid claims of employees and claims may be brought against them personally for improper corporate
action if those have impaired the company’s ability to meet its liabilities (i.e. by repurchasing shares).
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Financial assistance to buy own shares
Generally Many jurisdictions prohibit a company from giving financial assistance to buy its own shares. The
typical example would be where a bidder finances the acquisition of a target company by a loan and after the
takeover arranges for the target to guarantee the loan and charge its assets to secure the guarantee. The
commercial effect is similar to the repayment of the share capital of the target before its creditors are paid.
Shareholders should be subordinated to creditors.
The prohibition therefore favours creditors against shareholders of the target.
The Delaware regime does not prohibit financial assistance. The traditional English regime has a wide
prohibition (not England any more). Most Roman-Germanic regimes are against it, with Napoleonic regimes
hesitant. The EU has a prohibition against financial assistance by public companies. Some countries allow
financial assistance by private companies if solvency is established.
A contravening transaction is usually a criminal offence and void, thereby exacerbating legal risk.

Q5 Canada permits a company to grant financial assistance for the purchase of its
own shares.
True

False

Can't say

Comment: Typically, federal and provincial legislation do not forbid companies to provide financial assistance
to related parties, including shareholders (Torys, “Doing Business and Raising Capital in Canada” [Torys,
2012]). Whether or not a company can grant financial assistance for the purchase of its own shares is governed
by the act under which the company is incorporated and its resulting by-laws. However, federal and provincial
legislation prohibits companies from holding their own shares as well as subsidiaries from holding shares in
parent companies, unless certain exceptions apply (Torys, 2012).
In Canada, the Canada Business Corporations Act (“CBCA”) is a piece of federal legislation that allows for the
incorporation of a federal company and an act in each province, which allows for the incorporation of a
provincial company. There are also tax considerations that impact whether financial assistance for the purchase
of a company’s own shares is a possible course of action. In Peoples Department Stores Inc. (Trustee of) v Wise,
the Supreme Court of Canada found that directors are also bound by their fiduciary duty to act in the best
interests of the company and may be held liable if they do not comply with this obligation, which entails
considering the best interests of various groups affected by their decisions and their repercussions.
Pursuant to subsection 25(5) of the CBCA, the shares of a company cannot be considered as issued until they are
fully paid. This is not the case in some provinces, where such an issuance of shares is possible even if the
subscription price for the shares has not been paid for in full. For example, in Quebec under section 53 of
Quebec Business Corporations Act, shares may be issued whether or not they are fully paid.
Until 2001, former section 44 of the CBCA disallowed any loans to shareholders unless the company met certain
solvency tests. Under section 44 of the CBCA (which has now been abrogated), loans to directors, officers,
employees and shareholders were restricted when the directors had reasonable grounds to believe that, as a result
of the loan, the corporation would be insolvent or the corporation’s assets are or would be less than of its
liabilities and stated capital. Failure to meet these solvency tests led to director’s liability. This article was a
major obstacle to federal companies seeking third party financing for various companies in their corporate
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group. This led to “jurisdiction shopping” because a borrower was often forced to continue its company under
another jurisdiction in order to comply with the terms of its financing. In addition, lawyers were rarely
comfortable in giving legal opinions on the issue of solvency.

Public takeover regime
Generally A public takeover regime which is free and open tends to favour managers who can guard against
takeovers by poison pills and the like and who have relative freedom to acquire other companies. An example is
the Delaware regime. A restrictive regime on the lines of the British system tends to favour shareholders.
The chief features of a restrictive regime are: (1) the bidder must make a mandatory bid in cash when a threshold
of shares in the target is reached, e.g. 30%; (2) the bidder must pay the same price to all shareholders (sharing
the control premium); (3) no partial bids (getting control on the cheap); (4) proof of certain funds to implement
the offer; (5) compulsory acquisition of dissenting minorities (squeeze-out); (6) fixed timetable; (7) no ability of
the managers to frustrate a bid by poison pills without shareholder approval; and (8) control of the content of
circulars, especially forecasts.

Q6 Apart from exchange controls and restrictions on foreign direct investments, the
public takeover regime in Canada is open and has few restrictions.
True

False

Can't say

Comment: Public companies are generally acquired by takeover bid or “arrangement” transaction in Canada.
Relevant rules include provincial securities law and federal or provincial corporate law rules. The securities laws
across Canada are generally consistent.
All takeover bids must follow a strict albeit manageable set of rules, mostly relating to equal treatment,
disclosure and timing restrictions. Generally, takeover bid materials must be sent to all shareholders, the
consideration offered must be the same for all holders, and the bid must be open for at least 35 days. Information
provided to shareholders must be enhanced with prospectus level disclosure if the consideration includes
securities of the bidder. Shareholder rights plans adopted by target companies may supplement the requirements
of applicable securities rules.
Considerations beyond take-over bid rules must be taken into account in the context of any actual or potential
Canadian acquisition, such as notification or other requirements under the Competition Act, or the Investment
Canada Act, if certain conditions are met. For example, subject to certain exceptions, direct acquisitions of
Canadian businesses by investors or from (non-Canadian) vendors controlled by nationals of World Trade
Organization member states (referred to as “WTO investors”) are reviewable if the Canadian business has an
enterprise value exceeding $600 million, which threshold will increase over the next few years to $1 billion.
Indirect acquisitions of Canadian businesses (i.e., acquisitions that occur indirectly as a result of the acquisition
of a corporation outside Canada) are exempt from review where they are made by a WTO investor or from a
vendor that is a WTO investor.
It should be noted that a Parliament of Canada publication on Canada’s foreign investment review process,
citing a 2013 Organisation for Economic Co-operation and Development (OECD) index, found Canada to be a
relatively restrictive country in permitting foreign investment compared with countries such as France,
Germany, Italy or the United States (Frigon, “The Foreign Investment Review Process in Canada”).
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Finally, the corporate law governing the target corporation may contain provisions dealing with the “squeeze
out” of minority shareholders upon the acquisition of a sufficient number of shares of the target corporation.
In 2015, the Canadian Securities Administrators released draft rules on new takeover bid rules for Canadian
provinces. The proposed amendments seek to create a harmonized body of takeover rules for all Canadian
provinces and territories. Currently, the draft rules provide for a new extended minimum period for which a
takeover bid must remain open, provide hostile targets with more time to respond to hostile bids, and would
create a maximum 120-day and minimum 35-day “permitted bid” timeframe, among other details. It is to be
noted, however, that the draft rules are expected be reissued sometime in 2016 and as such, the details referred
to herein are subject to change.

Other indicators
Other important indicators are corporate governance (difficult to measure), free ability to merge companies by
fusion, the one-share-one-vote rule, and, to a lesser extent, minority protections. Other indicators relate to quick
and cheap incorporation, the ultra vires rule, maintenance of capital, no par value shares, shareholder liability,
substantive consolidation on insolvency and disclosure. These are not measured here.

Commercial contracts
Introduction
Contract is at the heart of commercial life, and is everywhere. In fact, the main tenets of contract law across the
main families of jurisdictions are consistent - it is in the fields of insolvency and property law where the main
differences emerge. It is true that there are contract differences, for example, between writing requirements,
open offers, the time of acceptance and specific performance, but often these differences are of lesser
significance in practice in the business field.
The key indicators the survey chooses all tend to symbolise whether the approach of the jurisdiction to contract
is hard or soft. If the approach is hard, then the jurisdiction tends to support predictability in business contracts
so that certainty and freedom of contract are valued more than mitigating the risk of occasionally abusive
behaviour and unfair results, especially for weaker parties.

Exclusion of contract formation
Generally Commercial parties often wish to be able to negotiate heads of terms commercially without being
bound by a contract. In some jurisdictions, the courts are ready to infer that the parties are bound if the terms are
sufficiently clear, even if they have said expressly that they do not intend to be bound. Legal risk is increased if
parties are committed when they did not intend to be.
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Q7 In Canada, parties are not bound to heads of terms if they expressly state that the

terms are "subject to contract" or some such clear phrase.
True

False

Can't say

Comment: Under the common law of Canada, parties to a contract are free to set out the general intent and
terms of their bargain in a non-binding document and then memorialize these terms in a binding agreement.
Courts will often be disposed to find that contractually binding obligations exist by reference to the parties’
subsequent course of conduct, unless it is clear that the parties contemplated the execution of a substantive
formal contract as a pre-condition to being bound. For example, the Ontario Court of Appeal concluded in its
2009 decision in Wallace v. Allen that where a ‘letter of intent’ expressed the intention of the parties to be bound
subject only to incorporation of the terms into a more formal document, and the parties subsequently conducted
themselves as if they were bound, then the letter of intent constituted a binding agreement.
This decision is in line with Waddams’ view that when parties contemplate that a further formal document is to
be signed, the test for determining whether the parties are already contractually obligated is whether the
subsequent execution of the formal document is a step in carrying out their agreement (making the original
understanding enforceable) or whether a party retained a discretion to refuse to sign the formal document
(making the original understanding not enforceable) (Waddams, The Law of Contracts at 36-37, as cited in Holly
Downs Developments Inc v 1428508 Ontario Limited at para 40 [Holly Downs]). Reliance, Waddams notes, is
critical: “if the promisee’s expectation of a firm commitment is a reasonable one it will be protected even though
the formal document is never executed (Holly Downs at para 40).
Conversely, the courts have been reluctant to find contract formation where the parties contemplated the
subsequent execution of substantive contractual documentation and clearly indicated that a letter of intent or
similar preliminary document was non-binding. The words “subject to contract” are strong indicators of no
concluded contract. However, Waddams suggests that this wording should not be decisive. He notes that “the
law does not favour magic formulas, and no expression is sacrosanct. The court should take into account all the
circumstances in deciding whether a contract is formed or not” (Holly Downs at para 41).
In Quebec civil law, letters of intent may be construed as binding promises to contract. Article 1396 of the Civil
Code of Quebec (CCQ) provides that “[a]n offer to contract made to a determinate person constitutes a promise
to enter into the proposed contract from the moment that the offeree clearly indicates to the offeror that he
intends to consider the offer and reply to it within a reasonable time or within the time stated therein.” The
provision goes on, in paragraph 2, to state that “[a] mere promise is not equivalent to the proposed contract;
however, where the beneficiary of the promise accepts the promise or takes up his option, both he and the
promisor are bound to enter into the contract, unless the beneficiary decides to enter into the contract
immediately.”
Like many civil law jurisdictions, letters of intent or heads of terms in Quebec can be non-binding, but involve a
correlative duty to negotiate in good faith. The obligation to negotiate in good faith does not imply that a party
cannot pursue its own interest; it merely implies that, in its dealings with the other party, it has to act reasonably,
with prudence and diligence.
Letters of intent also may be interpreted, as in the Canadian common law jurisdictions, as giving rise to binding
obligations in and of themselves. Indeed, this may be the case even where the contemplated formal contract that
is concluded contains a term that differs from the term in the letter of intent on the same issue. For example, in
Ihag-Holding A.G. v Intrawest Corporation (2009), it was held, relying on article 1425 of the CCQ, that a term
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in preliminary letter of intent superseded a conflicting term addressing the same issue in the final agreement, on
the basis that the letter of intent reflected the true common intention of the parties which the term in the final
contract had mistakenly modified.

Termination clauses
Generally Many contracts, especially loan contracts, leases of goods and long-term sales contracts, contain
events of default on the occurrence of which one party can terminate the contract. Jurisdictions which uphold
freedom of contract and the literal interpretation of contract give effect to these clauses and do not rewrite the
contract according to the court's notions of what is fair. We ignore consumer contracts - where there may be
consumer protections.

Q8 In Canada, a termination clause in a loan or sale of goods contract between
sophisticated companies (not individuals) providing for the termination of the contract
immediately on certain events is usually upheld, even if the event concerned is relatively
trivial.
True

False

Can't say

Comment: Under Canadian contract law, parties may expressly provide in their contract that both or one of
them is to have an option to terminate the contract.
I. Canadian common law
The cardinal rule of contract interpretation in Canadian common law jurisdictions requires courts to give effect
to the intention of the parties as expressed in their written agreement. Where the intention of the parties is
plainly expressed in the language of the agreement, the court will enforce it as written (See, for example, KPMG
Inc. v Canadian Imperial Bank of Commerce, (1998) at para 5).
Thus, as a general rule, courts will give full effect to an express provision in an agreement between sophisticated
parties for the termination of a contract. A sophisticated party’s ability to exercise a termination right is not,
however, absolute. Where the option to terminate is based on the discretion of one of the parties, Canadian
common law is clear that it must be exercised “reasonably and fairly,” “honestly and in good faith,” and “with
regard to how the party’s interests are affected” (see Shelanu Inc. v Print Three Franchising Corp., (2003) at
para 96; CivicLife.Com Inc. v Canada, (2006); Greenberg v Meffert, (1985)). The Supreme Court of Canada
recently confirmed in its 2014 decision in Bhasin v Hrynew ((2014) at para 51), that a contracting party who
seeks to take advantage of a clause permitting him to repudiate the transaction must exercise this right
reasonably and in good faith and not in a capricious or arbitrary manner. In so holding, the Supreme Court of
Canada clarified a longstanding debate as to whether Canadian common law recognizes a general duty of good
faith in contract law. The Court’s decision establishes that Canadian common law principles of contractual
interpretation are informed by good faith considerations. Courts may now generally assume that the parties to a
contract intend certain minimum standards of conduct in their commercial dealings. Citing Lord Reid in Schuler
A.G. v Wickman Machine Tool Sales Ltd. ((1974) at 251), the Court remarked at para 41 of its decision that
“[t]he more unreasonable the result the more unlikely it is that the parties can have intended it”.
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II. Quebec civil law
Article 1439 of the Civil Code of Quebec (“CCQ”) provides that a contract may be resolved or resiliated or
revoked by agreement of the parties. The CCQ does, however, recognize that a contractual obligation is null if
the condition upon which the obligation depends is impossible, unlawful or contrary to public order (art 1499
CCQ). A conditional obligation whose performance depends upon the sole discretion of the debtor is also null,
unless it consists of doing or not doing something (art 1500 CCQ). Thus, discretionary or optional conditions
whose realization depends solely on the will of the one who undertakes them do not survive judicial scrutiny in
Quebec. However, a party cannot obtain the resolution or resiliation of a contract if the default of the debtor is of
minor importance (art 1604, para 2 CCQ). In a similar vein, the CCQ recognizes a broad duty of good faith,
which extends to the formation, performance and termination of a contract and includes the notion of the abuse
of contractual rights (arts 6, 7 and 1375 CCQ).
Termination clauses are generally only set aside by Quebec courts in areas that require the protection of a
vulnerable party, notably in the context of adhesion contracts, which are non-negotiable standard form
agreements (arts 1379, 1436-1439 CCQ). This result is achieved to a lesser degree by statute in the various
Canadian common law jurisdictions. In Quebec, a finding that the termination clause is abusive is generally
required, and allows a judge to set aside or reduce the obligation arising from the provision (arts 1379, 14361439 CCQ). An abusive clause is defined as a clause which is excessively and unreasonably detrimental to an
adhering party and is therefore not in good faith; in particular, a clause which so departs from the fundamental
obligations arising from the rules normally governing the contract that it changes the nature of the contract is an
abusive clause (art 1437 CCQ).

Exclusion clauses
Generally Contracting parties often seek to exclude their liability for defective performance of the contract. So
the issue is whether these exclusion clauses are generally upheld if they are clear and whether freedom of
contract is allowed in this area. An ineffective clause increases legal risk.

Q9 In Canada, exclusions of liability in most commercial contracts between

sophisticated companies, such as a sale of goods contract, are generally upheld if they
are clear.
True

False

Can't say

Comment: In Canada, the courts will uphold exclusions of liability where the parties gave free consent to the
clause (in Quebec, see Bois Franc Royal Hardwood ltée c Industries J.S.P. inc., (1988) at p 3 [Bois Franc]; in
other provinces, see Karroll v Silver Star Mountain Resorts, (1988) at paras 19- 23.)
In Quebec, exclusions of liability for material injury are valid, except if the liability arises because of the
company’s gross fault or fraud (Bois Franc; Plaza Rock Forest inc. c Gauthier, (1996); Monit Management Ltd.
c Samen Investments Inc., (2012)). However, there is no way to exclude liability for bodily or moral injury (art
1474 CCQ). Also, Quebec courts will interpret exclusions of liabilities narrowly (Bois Franc). Finally, a
professional seller or manufacturer is presumed to have knowledge of a latent defect and therefore will find it
difficult to refute that presumption and limit its liability in a Quebec law contract.
In other provinces and territories, exclusion of liability clauses will be upheld provided that they apply to the
circumstances and were not unconscionable and thus invalid at the time the contract was made. If the exclusion
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clause is held valid and applicable, the Court may nonetheless evaluate whether to enforce it because of the
existence of an overriding public policy outweighing the very strong public interest in the certainty and
predictability of contracts (Tercon Contractors Ltd. v British Columbia (Transportation and Highways), (2010)
at paras 121-123).

Other indicators
Other contract indicators not assessed here include writing formalities, open offers, mistake, frustration,
damages, specific performance and whether notice of assignment of the contract to the debtor is mandatory if the
assignment is to be valid on the insolvency of the assignor.

Litigation
Introduction
The first three key indicators of governing law, jurisdiction and arbitration tend to show whether the jurisdiction
does or does not place a high value on international comity and freedom of contract as opposed to an insistence
on national primacy.
The indicator on class actions tends to show whether or not the jurisdiction's litigation system is orientated
towards plaintiffs, especially mass plaintiffs in product liability cases. This indicator may also show the attitude
of the jurisdiction to the protection of individual parties as against business parties, both in terms of the
incidence of costs and enforcement.

Governing law clauses
Generally Most countries apply a foreign governing law of a contract even if there is no connection between the
contract and the jurisdiction. If the courts do not uphold the governing law, the effect is that legal risks are
unexpectedly different.

Q10 The Canadian courts will apply an express choice of a foreign law in a loan or

sale of goods contract between sophisticated companies, even though the contract has no
connection with the foreign jurisdiction, but subject to Canadian public policy and
mandatory statutes.
True

False

Can't say

Comment: Canadian courts generally recognize party autonomy and apply an express choice of foreign law,
subject to public policy and mandatory rules.
In Quebec, the Civil Code of Quebec (“CCQ”) provides specifically that a contractual agreement, whether or not
it contains a foreign element, is governed by the law expressly designated in the agreement or whose designation
may be inferred with certainty from its terms (art 3111(1) CCQ).
The CCQ goes on to recognize a number of qualified exceptions to this general rule.
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First, if the contractual agreement does not contain any foreign element, it remains subject to all the mandatory
provisions of domestic law (art 3111(2) CCQ, implicitly cross-referencing art 3112 CCQ).
Second, the application of the law chosen by the parties is subject to any overriding rules of Quebec law (i.e. the
law of the forum) that are construed as intended to apply “by reason of their particular object” (art 3076 CCQ).
Third, where “legitimate and manifestly preponderant interests require”, Quebec courts may give overriding
effect to “a mandatory provision of the law of another State with which the situation is closely connected.” In
deciding whether to exercise this discretion, they may take into account “the purpose of the provision and the
consequences of its application” (art 3079 CCQ). This language is understood as signalling that applying the
mandatory provisions of the law of another state should be rare.
Fourth, the provisions of a foreign law chosen by the parties are inapplicable to the extent that their application
would be “manifestly inconsistent with public order as understood in international relations.” As with the third
exception, this qualification is understood to be one that would only very exceptionally be applied.
Fifth, while Quebec courts will also apply an express choice of a foreign law in a contract between sophisticated
companies where an obligation to make reparation for injury arises from the non-performance of a contractual
obligation (art 3127 CCQ), the liability of the manufacturer of a product is governed, at the choice of the victim,
by the law of the manufacturer’s home state or the law of the state where the movable was acquired, even where
the parties have concluded a choice of law agreement in favour of a different law (art 3128 CCQ).
Finally, the application of Quebec law is mandatory with respect to civil liability for injuries suffered in or
outside Quebec as a result of exposure to or the use of raw materials originating in Quebec (notably asbestos)
(art 3129 CCQ).
In the Canadian common law jurisdictions, courts will apply an express choice of foreign law provided there is
no reason for avoiding the choice on the ground of public policy (Vita Food Products Inc v Unus Shipping Co
Ltd, (1939)). Due to the paucity of jurisprudence, it is difficult to fully assess other limitations on the principle of
party autonomy.
It should nevertheless be noted that the courts on occasion have been prepared to apply the mandatory statutory
provisions of local law where these provisions are construed as intended to override the parties’ choice of a
foreign law (Avenue Properties Ltd. v First City Development Corp., (1986); Agro Co. of Canada Ltd. v The
"Regal Scout", (1983)). For instance, the Supreme Court of Canada decided, in 1979, that a dealership contract
containing a choice of law clause in favour of New Brunswick law could not oust the mandatory statutory
obligations owed by a New Brunswick manufacturer of farm equipment to an Alberta dealer pursuant to an
Alberta statute (Alberta v. Thomas Equipment, (1979) at 536, 543). Although these types of cases are relatively
unique in Canada, they nevertheless show how mandatory public policy provisions may override a choice of law
clause in favour of a different law.
Sales contracts may be subject to the United Nations Convention on Contracts for the International Sale of
Goods, which has been implemented throughout Canada. The Convention applies to contracts for the sale of
goods when the places of business of the parties are located in different Contracting States or when the rules of
private international law lead to the application of the law of a Contracting State including when the parties
expressly designate the law of a Contracting State as the applicable law. However, the application of the
Convention may be ousted by an express choice of law clause in favour of the law of a non-Contracting State or
in favour of the domestic sales law (excluding the Convention) of a Contracting State.

Foreign jurisdiction clauses
Generally Many contracts confer jurisdiction, sometimes exclusive, on the courts of a foreign jurisdiction,
usually accompanied by a choice of foreign governing law.
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Q11 The Canadian courts will generally uphold a clear submission in a loan or sale

of goods contract between sophisticated companies to the exclusive jurisdiction of the
courts of a foreign country, even if there is no connection between that country and the
contract.
True

False

Can't say

Comment: Quebec courts have no jurisdiction where the parties have chosen by agreement to submit disputes
relating to a specific legal relationship to the exclusive jurisdiction of a foreign country (art 3148(2) CCQ),
unless the defendant otherwise submits to their jurisdiction.
A Quebec court will not declare of its own motion that it lacks jurisdiction. That is so because a forum selection
clause does not affect the ratione materiae jurisdiction of the court, and isn’t consequently of public order
(International Image Services Inc. c Ellipse Fiction/Ellipse Programme, (1997) at paras 18, 24 [International
Image Services]; Emanuelli, Droit international privé québécois at 109-110 [Emanuelli, 2006]). However,
where the defendant raises the agreement to challenge the jurisdiction of a Quebec court, the Quebec court will
decline jurisdiction unless the clause is invalid, or the dispute falls outside the scope of the specific legal
relationship laid down in the agreement.
A defendant may submit to the jurisdiction of a Quebec court by not raising the forum selection agreement to
challenge its jurisdiction before filing arguments on the merits, or by failing to raise the agreement in a timely
fashion without valid reasons, or by recognizing the jurisdiction of the Quebec court throughout the proceedings.
Where the defendant submits to its jurisdiction, a Quebec court can and will then hear the matter (GreCon
Dimter inc. v J. R. Normand inc., (2005) at para 26 [GreCon]; International Image Services at paras 21, 25;
Emanuelli, 2006 at 107-108).
The recognition of the autonomy of the parties reflected in the Civil Code of Quebec (“CCQ”) is based on the
Hague Convention on the Choice of Court (1965), which aims to recognize and give full effect to choice of
forum clauses (GreCon at para 23).
It is also to be noted that the CCQ confers exclusive jurisdiction on a Quebec court over actions founded on civil
liability for damages suffered as a result of exposure to or the use of raw materials originating in Quebec
(notably asbestos) (art 3151 CCQ). A choice of forum clause cannot oust the jurisdiction of the Quebec court in
such cases.
In the common law jurisdictions, a forum selection clause in a commercial contract will generally be given
effect, unless there is a sufficiently “strong cause” supporting that it would not be reasonable or just to do so
(Z.I. Pompey Industrie v ECU-Line N.V., (2003) at para 39 [Z.I. Pompey]). Thus, the courts will not
automatically uphold the clause. Although the evaluation is discretionary and takes into account the
circumstances of the particular case, only few factors may justify departure from the general principle, including
where the agreement to the clause was induced by fraud or improper inducement, the contract is otherwise
unenforceable, the court is unable to deal with the claim, the claim or the circumstances that have arisen are
outside of what was reasonably contemplated by the parties when they agreed to the clause, or enforcing the
clause would frustrate some clear public policy. Apart from circumstances such as these, a forum selection
clause in a commercial contract should be enforced (Expedition Helicopters Inc. v Honeywell Inc., (2010) at
paras 23-24, citing and elaborating on the “strong cause” test set out in Z.I. Pompey at para 19 ff).
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Arbitration recognition
Generally Contracting parties, especially in trading and construction contracts, but less so in loan contracts,
wish to submit disputes to arbitration, sometimes in a foreign country. The resulting award is often enforceable
locally under the New York Arbitration Convention of 1958, to which most countries have adhered.

Q12 In Canada, the courts allow sophisticated contracting parties to submit
contract disputes to a foreign arbitral tribunal to the exclusion of the Canadian courts.
True

False

Can't say

Comment: Canadian courts are unanimous in recognizing the autonomy and integrity of the arbitration process,
and acknowledge its practical merits as an alternative to traditional forms of dispute resolution (Desputeaux v
Éditions Chouette (1987) inc., (2003)).
Under Canada’s constitutional framework, consensual arbitration generally falls within the legislative
jurisdiction of the provinces: the relevant legislative provisions are found in international commercial arbitration
statutes in the common law provinces, and in the Civil Code of Quebec (“CCQ”) and the Code of Civil
Procedure in the province of Quebec. Notwithstanding the foregoing, the federal Parliament does regulate
arbitration in connection with disputes that relate to matters falling within its legislative jurisdiction. Two federal
statutes regulate consensual arbitration. The Commercial Arbitration Act applies in maritime matters, or where
the dispute involves the federal Crown or one of its organs. The United Nations Foreign Arbitral Awards
Convention Act applies when the matter of the dispute falls within the legislative jurisdiction of the federal
Parliament.
In 1986, Canada was the first country to adopt the UNCITRAL Model Law on International Commercial
Arbitration. Each province eventually followed suit by enacting its own international commercial arbitration
statute (or by adding legislative provisions to a codified system of law in the distinct case of Quebec). That same
year, Canada, with the consent of its provinces, ratified the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the “New York Convention”). Thus, both federal and provincial
analogues to the UNCITRAL Model Law on International Commercial Arbitration govern arbitrations seated in
Canada, and the New York Convention ensures enforcement of awards given by tribunals seated outside
Canada.
Canadian courts have recently shown deference to arbitration decision-making. Judicial institutions are
increasingly giving effect to both the Model Law and the New York Convention.
Canadian courts have endorsed a broad and liberal interpretation of arbitration clauses. They also upheld the
Model Law principle of “limited scope of review of arbitral awards”(Quintette Coal Ltd. v Nippon Steel Corp.,
(1990)). Since acceding to the New York Convention and adopting the Model Law, Canadian courts have
consistently shown restraint in reviewing foreign international commercial arbitration awards and have
overturned foreign arbitral awards in very limited circumstances, such as where awards contravene principles of
fundamental justice in either substantive or procedural respects (Schreter v Gasmac Inc., (1992)).
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Class actions
Generally In some countries, such as the United States, a plaintiff can be authorised by the court to sue on
behalf of all claimants who are similarly situated. Claimants have to opt out or they are bound. The result can be
enormous liabilities.

Q13 In Canada, class actions where the class is bound if they do not opt out are

generally not allowed.
True

False

Can't say

Comment: In Canada, class actions where the class is bound if they do not opt out are generally allowed.
Individuals who fit the definition of the class are typically included in the class unless they specifically opt out
(Fric & Tomasich, “Opting Out: Class Members ‘Watching from the Sidelines’ Can’t Rejoin the Game” [Fric &
Tomasich, 2014]). Almost all provinces in Canada have an opt-out regime for class actions, meaning that the
class members are bound unless they specifically opt out. For example, pursuant to article 580 of the Code of
Civil Procedure in Quebec, a class member must inform a court clerk of his or her opt out in order to be
excluded from the class. The same is the case in Ontario pursuant to Rule 12 of the Ontario Rules of Civil
Procedure. The only difference occurs in British Columbia, where, pursuant to sections 8 and 16 of the Class
Proceedings Act, the regime is generally opt-out for British Columbia residents but opt-in for non-residents who
must have their own sub-class representative (Branch, MacMaster, & Kleefeld, “Class Action Settlements:
Issues and Approaches”).
Generally, the judgment or order authorizing a class action must set out a date after which a class member may
no longer request exclusion from a class, such as in article 1005-1007 of the Code of Civil Procedure in Quebec
and section 9 of the Class Proceedings Act in Ontario, or inclusion in the case of non-residents in British
Columbia proceedings pursuant to section 16 of the Class Proceedings Act. The time period and the process by
which the right may be exercised will be set out in the notice of the certification of the action. If the class
members are known, the court will usually order the notice to be sent by mail; otherwise, the notice will
typically be publicized through newspaper or magazine media or both. The deadline is generally binding
provided that the time period is sufficient, the notice contains adequate information to allow an informed
decision, and the notice was circulated in a manner likely to reach the particular member (Fric &
Tomasich, 2014).
From the perspective of potential defendants, opt out regimes are attractive because they are more likely to
ensure that claims are settled in a single class proceeding. However, they can pose difficulties for members who
prefer to pursue individual civil action since they must first be aware of the class action and then take the
necessary steps to opt out.
The Uniform Law Conference of Canada has made recommendations regarding uniform opt in or opt out
legislative procedures in Canada. With inter-provincial harmonization in mind, the Conference observed that a
class member may wish to opt out of an action in one province but opt in to the same action in another province.
Only British Columbia allows for this. In order to respond to concerns with overlapping multi-jurisdictional
class actions, the Canadian Bar Association has since developed Class Action Judicial Protocols and established
a national class action database, a repository for information about current class actions across Canada (see Law
Commission of Ontario, “Review of Class Actions in Ontario”).

© Allen & Overy 2016
30

Legal rating of Canada | April 2016

Other indicators
Other indicators not covered by this survey include contingent costs, loser pays the costs of the winner,
prejudgment freezes or arrests, appeals, disclosure (discovery of documents), efficacy of waivers of sovereign
immunity and the enforceability of foreign judgments.

Real property
Ownership of land
Generally In most countries, nationals can own land absolutely and are not restricted simply to leases for a
limited term or simple rights of occupancy. However, in some jurisdictions, absolute ownership of land is not
available to nationals or local corporations. If this is so, then the jurisdiction would be coloured green if citizens
can lease land for a very long term without material restrictions, such as 999 years, and can also mortgage or sell
the land or give it away or bequeath it under their wills without official consent because the ownership is a close
proximate of absolute ownership. If on the other hand citizens are entitled only to a lease of, say, 70 years or
less, or to similar rights of occupancy, and if there are limitations on dealing with the land without official
consent, such as mortgaging, selling or bequeathing it, then the jurisdiction would be red.

Q14 In

Canada, nationals and local corporations are entitled to own land

absolutely.
True

False

Can't say

Comment: In Canada, all fee simple ownership is technically derived from and defeasible by the interest of the
Crown. That being said, a Canadian resident individual or a duly incorporated corporation, granted the capacity
of a natural person under section 15 of the Canada Business Corporations Act (CBCA) or a provincial
incorporating statute, has few restrictions on the ownership of land. Still, the land ownership rights of Canadians
are never unrestricted.
In Canada, there is no constitutional right to own property. There is, however, a right to due process when, for
example, the government seeks to expropriate land but these rights are found in expropriation legislation and not
the Charter.
Under article 947 of the Civil Code of Quebec (“CCQ”), an owner of property has the right to “use, enjoy and
dispose of his property” but within limits determined by law.
Some of these limitations include:


the concept of nuisance (article 976 of the CCQ), which would limit the owner’s enjoyment to the detriment
of others, and



the right of the state to expropriate the property for public utility (article 952 of the CCQ). Although the
federal government can expropriate land, it should be noted that each province has relevant expropriation
legislation.
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In other cases, the government may reserve its right to exclusively own certain lands. For example, in Quebec,
the state owns the bed of all navigable and floatable watercourses up to the high water line (article 919 of the
CCQ).
In the common law provinces, similar limitations on ownership apply, namely through the tort of nuisance and
through provincial expropriation and navigable waterways laws.

Security of land title and land registers
Generally Many jurisdictions improve the security of title to land by a registration system which, although not
necessarily state-guaranteed, has high reliability. An example is the Torrens system developed in Australia and
used in many other countries, e.g. Canada and England.
Most countries in the civil code groups do not have a title register but instead require documents concerning land
to be notarised and filed at the registry so that they can be searched. The United States does not generally have
title registers for land although there may be mortgage registers. They rely on title registration companies which
provide title insurance.
The risk of losses is increased if title to land is unstable.

Q15 Most land in Canada is registered in a land register, which records most major

interests in land, e.g. ownership, mortgages and longer-term leases.
True

False

Can't say

Comment: Under the Constitution Act, 1867, exclusive legislative jurisdiction over property was vested in the
legislatures of the provinces (s. 92(13)).
Formal land registry offices have been established in all of the provinces and territories of Canada although the
number of offices and the method of access (in-person, on-line, etc.) may vary. Furthermore, Quebec has a
unique cadastral-based system whereas in the other provinces and territories, registration is based either on a
‘deeds registry’ system or a ‘land title’ Torrens system or the system is in the process of converting from the
former to the latter.
In jurisdictions that have a ‘deeds registry’ system, the registry is merely a repository for instruments relating to
land but does not guarantee their validity. Thus, a searcher is obliged to trace the history of the title to a
particular parcel of land for up to 40 years in order to determine the validity of the title of the putative current
owner and whether there are any encumbrances on that title.
In jurisdictions that have a more modern ‘land title’ system, the government is responsible not only for the
security of the title documents and other instruments but also for their validity. Once title to the property is
registered and certified, it is guaranteed by the government.
In Quebec, the land registry office, as in a deeds registry system, acts as a depository for land related instruments
and the government does not guarantee the validity of title. Registration of an ownership or other real right
serves as a form of notice, which creates a presumption of the existence of the right, refutable by anyone: see
articles 2943 and 2944 of the Civil Code of Quebec (“CCQ”). Pursuant to article 2941 CCQ, the publication of
rights by registration allows them to be set up against third persons and is helpful in the determination of rank
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but again, this is not absolute and may be refuted. Importantly, while ownership rights produce their effects
between the parties even before registration (see art 2941 CCQ), pursuant to article 2938 CCQ, registration is
required for the acquisition, creation, recognition, modification, transmission or extinction of an immoveable
real right.
The table below indicates each Canadian province and territories’ land registration system as of 2015 (arrows
indicate systems in the process of conversion from a deeds registry to a land title system):
Province/Territory
Quebec
Ontario
New Brunswick
Nova Scotia
Prince Edward Island
Manitoba
British Columbia

Land Registry System
Cadastral Map System
Registry  Land Title
Registry  Land Title
Registry  Land Title
Registry
Land Title
Land Title

Province/Territory
Nunavut
Northwest Territories
Saskatchewan
Alberta
Newfoundland
Yukon

Land Registry System
Land Title
Land Title
Land Title
Land Title
Registry
Land Title

Land development restrictions
Generally Many countries restrict development and the change of use of land and require permits to be obtained
for any development or change of use.

Q16 In Canada, apart from environmental controls (dealt with later), the control of
commercial development and the change of use of land is very light and, where
required, permits are quick and cheap to obtain.
True

False

Can't say

Comment: The control of commercial development and the change of use of land in Canada are strictly
regulated municipally, with additional important legislative roles played by the provincial governments.
Municipalities primarily control the use of land and its development through planning, zoning, passing by
bylaws, and issuing permits (McCarthy Tétrault, “Doing Business in Canada” [McCarthy Tétrault, 2014]). The
provincial governments restrict the use of land by statute in order to control development and subdivision. For
instance, in Ontario the Planning Act regulates the subdivision of land, whereas in British Columbia the Land
Title Act similarly controls the development of land. Provincial governments in Canada also typically authorize
the municipalities to regulate these areas of the law, including in the areas of subdivision plans, land transfers,
separations of title, mortgages, discharges, and leases (McCarthy Tétrault, 2014). Provincial legislation, such as
the Ontario Planning Act, typically provides that interest in land cannot be conveyed or created if a transaction is
deemed to be incorrect or not in accordance with the provincial legislation or municipal regulation. It should be
noted that separate federal and provincial legislation in Canada exists regarding the rights and responsibilities of
landowners with regards to environmental concerns, such as hazardous materials.
Municipalities are generally entitled to adopt regulations that fix the costs of land permits and certifications. For
example, in Quebec the Act Respecting Land Use Planning and Development regulates land use certificates and
permits, authorizing municipal councils to establish and maintain the structure administrative procedures under
section 119. This includes the role of establishing and administering fee structures for the certificates and
permits pursuant to section 119(6). The act of obtaining a permit or license for occupancy, business, and
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building tends to be less costly and difficult to obtain compared to the act of requesting a change to a zoning
plan or change in the use of land. In the latter, individuals may face long delays, specifically when the
modification or new request is contested and must go through a lengthy process of public hearings and
referendum. Any transfer of land in Canada includes a land transfer tax (or a registration fee in Alberta), which
is typically obligatory for any purchaser of land as well as any long-term lease, over 40 years. The tax
calculation varies from province-to-province.
Another example is in Ontario, where the provincial government retains control over the approval process via
the Planning Act. In Ontario, the “Development Permit System” facilitates and even expedites land development
by creating a faster system of timelines for application review (Planning Act, Development Permits, Ontario
Regulation 608/06, s. 10-11). The review period in Ontario is typically 45 days, whereas decisions on
applications to amend zoning bylaws typically take 120 days and site plan approvals typically take 30 day.
Checks are in place in most provinces in order to ensure that delays are not too difficult, however, such as the
right to appeal to the Ontario Municipal Board after 45 days from the submission of the complete application if
council or its designated delegate has not made a decision on the matter. Many of these positive changes are
recent developments in the Canadian provinces, with the goal of improving the process of submitting,
administering, deciding, and appealing development applications (McCarthy Tétrault, 2014). For instance, the
province of Ontario has focused on implementing changes to the system in order for municipalities to exercise
greater control over development projects.
A significant exception to the municipal role in controlling the commercial development and change of use of
land are the laws and regulations in effect to preserve agricultural land and agricultural activities. In some
provinces, including Quebec, British Columbia, Saskatchewan, New Brunswick and Nova Scotia, boards and
commissions are responsible for rendering decisions on applications for authorization submitted in respect of the
use, subdivision or alienation of a lot and applications for the inclusion or exclusion of a lot in or from an
agricultural zone. Pursuant to section 3 of the An Act Respecting the Preservation of Agricultural Land and
Agricultural Activities in Quebec, the strict decisions of the Commission have been said to restrain the
development of rural communities by declining to replace agricultural zoning on abandoned land with
residential, industrial and commercial zones.

Other indicators
Other indicators not surveyed include transfer costs, stamp duties and lessee protections.

Employment law
Generally The indicator here is whether it is easy or hard to hire and fire employees. The measures include high
minimum wages, maximum hours, minimum holidays, maternity rights, equal pay for equal work (nondiscrimination) and severance costs.
Violation may lead to large liabilities. The legal risks increase costs.
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Q17 In Canada, there are few controls on hiring and firing employees or on the

terms of employment.
True

False

Can't say

Comment: Employment law is highly regulated in Canada. Governed mostly by provincial legislation, but also
by federal legislation where businesses involve federal works or undertakings (i.e. banking, inter-provincial
transport, shipping, railways, and airports), controls on hiring and firing employees are mostly found in
employment standards legislation as well as labour relations legislation and human rights codes. Occupational
health and safety legislation, as well as insurance and compensation legislation, are also significant.
Key indicators regarding the regulation of employment law in Canada include the ability to hire and fire
employees, minimum wages, maximum work hours, minimum holidays, maternity and paternity rights, equal
pay for equal work, and severance pay-outs. All Canadian provinces legislate regarding minimum employment
standards, which employers are prohibited from contracting out of or bypassing in any way. However, some
types of employees may be partially excluded from specific rules, such as overtime compensation for senior
managers.
Provincial governments regulate minimum wage payable to employees through provincial employment
standards regulation. The exact amount differs by jurisdiction. In 2014, the rate varied from $10.20 to $11.00
across the country. Section 1 of the Employment Standards Act in Ontario essentially defines wages as
“monetary remuneration payable by an employer to an employee under the terms of an employment contract,
oral or written, express or implied.” In Quebec, section 40 of the Act Respecting Labour Standards states that
employees are “entitled to be paid a wage that is at least equivalent to the minimum wage.” Consequently, all
employees (whether part-time or full-time workers) are entitled to at least the minimum wage. Additionally,
pursuant to section 41 of the Act Respecting Labour Standards in Quebec, no benefit of any pecuniary value
may replace the minimum wage amount in part or in whole.
The maximum hours of work allowed before overtime pay applies are also determined by employment standards
acts. The days of the regular workweek may be altered by an employer if all requirements set out by the various
acts are met so long as the average number of working hours per work week does not exceed the norm in the
applicable legislation. Additionally, governments may fix the exact amount of hours of work per week
considered regular time, over which an employee must be paid overtime, with some exceptions. Pursuant to
section 52 of the Act Respecting Labour Standards, the regular workweek in Quebec is 40 hours, “except in the
cases where it is fixed by regulation of the Government.” Other provinces may also specify time limits per day.
For instance, pursuant to section 35 of the Employment Standards Act in British Columbia, overtime wages are
required where an employer either requires or directly or indirectly allows employees to work more than 8 hours
per day and/or 40 hours per week.
Employers are typically required to give leave to employees for federal and provincial holidays, with some
exceptions such as cases of employment in the context of necessary services. For instance, pursuant to section
60 of the Act Respecting Labour Standards in Quebec, statutory general holidays include January 1st, Good
Friday or Easter Monday (“at the option of the employer”), December 25th, and several other dates. Section 62
of the Act further specifies that an indemnity must be paid to employees for each statutory holiday, and section
63 further specifies that employees who must work on statutory holidays must be paid their regular wages in
addition to an indemnity. Comparable rules exist in jurisdictions across Canada.
In Canada, provincial legislation also sets out minimum maternity and paternity leave standards. For instance,
pursuant to section 81.1 of the Act Respecting Labour Standards in Quebec, an employee may be absent from
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work for a specific number of days at the birth of a child, the adoption of a child, or the termination of a
pregnancy. Additionally, in Canada, no employer may terminate employment or change the conditions of
employment on the ground that an employee is pregnant. Human rights legislation in each jurisdiction also
legislates the right to equal treatment in the context of employment without discrimination, including
discrimination based on gender or becoming pregnant. For example, in Alberta section 44(2) of the Human
Rights Act protects individuals from gender discrimination, including “being adversely dealt with on the basis of
pregnancy.” Human rights legislation also mandates equal treatment for equal work, with workplaces that are
free of discrimination on the basis of any prohibited ground pursuant to section 10 of the Charter of Human
Rights and Freedoms.
Subject to some exceptions, all employers and employees must contribute to the Canada Pension Plan and the
Employment Insurance Plan, which provide pensions and benefits to unemployed Canadians who have lost their
job through no fault of their own, to employees on maternity or parental leave, and in some other circumstances.
Quebec also has its own Parental Insurance Plan, which is set up to pay benefits to all eligible workers taking
maternity leave, paternity leave, parental leave or adoption leave and to which both employers and employees in
Quebec contribute.
Finally, in Canada employers may not terminate employees “at will” (McCarthy Tétrault, “Doing Business in
Canada”). Employers must give notice of termination, required by legislation, unless they have sufficient cause
to terminate the contract of employment without prior notice. The length of the required notice period is set out
by each provincial employment standards regulation. In addition, some jurisdictions provide severance pay to
employees. It should be noted that an employee may be entitled by common law or civil law to further
reasonable notice of termination depending on the employee’s individual circumstances, including the nature of
the employment, the specific circumstances in which it is carried, the duration of the period of work, age, and
prospect for future employment. In Honda Canada Inc. v Keays, the Supreme Court of Canada reaffirmed its
holding in Wallace v United Grain Growers Ltd. that employers may be held liable for damages that may result
from the manner of dismissal in which they engage in conduct that is in bad faith or unfair, such as behavior that
is misleading, unduly insensitive, or untruthful.

Environmental restrictions

Q18 In Canada the rules governing the environment and liability for clean-up are

very light and relaxed.
True

False

Can't say

Comment: Rules governing the environment and liability for clean-up are strictly regulated in Canada.
Jurisdiction over environment-related issues is shared between the federal, provincial, and municipal
governments. Pursuant to the Constitution Act, jurisdiction over environment regulation in Canada is shared
between the federal government, as articulated in section 91, and the provincial governments, as articulated in
section 92, who also delegate some responsibility to the municipal governments. This role for municipalities has
grown with time (Saxe & Campbell, “Canadian Environmental Law Introduction: Legislation” [Saxe &
Campbell, 2012]). Although best practices and acceptable activities may vary somewhat between the provinces,
common basic standards exist across the country.
Legislation and regulations exist in order to guide industry and individuals on a multitude of issues relating to
the environment, including hazardous materials, water contamination, and air pollution, among many other
things. Furthermore, many public and private sector activities necessitate environmental impact evaluations and
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approvals where the government sees fit (McCarthy Tétrault, “Doing Business in Canada” [McCarthy Tétrault,
2014]). Federal legislation includes the Fisheries Act, the Canada Shipping Act, the Hazardous Products Act,
and many others. Provincial legislation includes the Environmental Protection Act, the Clean Water Act, and the
Green Energy Act, among many others.
Due to the highly regulated nature of environmental legislation in Canada, liability for environmental offences
may be imposed through many mechanisms. Liability may be imposed not only on corporations, but also on
their directors, officers, employees, and agents. For example, the Environmental Protection Act mandates
warnings, assessments, fines, injunctions, and even imprisonment for conduct that breaches many of its
provisions (McCarthy Tétrault, 2014). These types of offences are also typically enforced in courts. Several
statutes further provide that subsequent offences may result in consequences such as million-dollar fines and
imprisonment. Liability will not be found where the corporation and its directors, officers, and agents pursued
all reasonable steps in order to prevent the occurrence of the environmental offence (Blakes, “Guide to
Environmental Law in Canada”).
Clean-up liability for spills and contamination may now be imposed on the individuals and corporations who
cause the spill or contamination. Depending on the specific occurrence, those who occupy, manage, or own the
site of the spill or contamination may also be held liable, even if the action occurred in the past. The stringent
rules and their strict application are meant to enhance the environmental performance of companies and
individuals alike in Canada. The Canadian Council of Ministers of the Environment is attempting to harmonize
these standards across the country (Saxe & Campbell, 2012).

Openness to foreign business
Generally These indicators measure the degree to which the country is open to foreign businesses.
indicators are quite generic and therefore subjective.

The

Foreign direct investment

Q19 In Canada, foreigners may freely own and control local companies outside
protected industries, such as media, banks and defence.
True

False

Can't say

Comment: Canada’s stated foreign investment policy promotes an “open, rule-based global investment regime”
(see Industry Canada website). Notwithstanding this stated policy, there are laws that restrict foreign investment
in Canada. The Investment Canada Act and the regulations prescribed thereunder explain the specific obligations
of foreign investors, while also attempting to encourage foreign investment in the country. There are also federal
and provincial statutes that place additional restrictions on foreign investment in specific industries.
Direct acquisition of foreign control over a Canadian company is not possible without government consent or
other review (Torys, “Doing Business in Canada” [Torys, 2012]). The Investment Canada Act ensures that a
foreign takeover of a Canadian company or the establishment of a new Canadian business is subject to
notification and review. Notification is a relatively simple process, but pursuant to section 16 of the Investment
Canada Act, for those investments that are subject to review, the investment can only be completed once the
Minister of Industry determines the takeover to be of “net benefit to Canada.” Pursuant to section 20 of the
Investment Canada Act, some facts that are used to determine whether the acquisition is of “net benefit” to
Canada include the effect of the investment on the Canadian economy, innovation, development, and
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employment as well as its influence on the global competitiveness of the country.
The initial review period is up to 45 days, although this can be extended by the Minister for up to 30 additional
days and thereafter with consent of the investor (for which consent is normally given since approval is necessary
to close the transaction) (Torys, 2012). As noted previously, not every investment is subject to review. For
example, subject to certain exceptions, direct acquisitions of Canadian businesses by investors or from (nonCanadian) vendors controlled by nationals of World Trade Organization member states (referred to as “WTO
investors”) are generally only reviewable if the Canadian business has an enterprise value exceeding $600
million, which threshold will increase over the next few years to $1 billion. Indirect acquisitions of Canadian
businesses (i.e., acquisitions that occur indirectly as a result of the acquisition of a corporation outside Canada)
are exempt from review where they are made by a WTO investor or from a vendor that is a WTO investor.
Where the Investment Canada Act provisions are breached, a foreign investor may be subject to punishments
including fines, although enforcement action has rarely been taken. In the first instance, the Act provides for an
investor to show cause as to why it did not comply, and then to remedy the non-compliance. Only after that do
penalties come into play.
Investment in Canada is, of course, also subject to provincial restrictions. These limitations differ from provinceto-province, but tend to be confined to the purchase of land and financial service regulation.

Exchange controls

Q20 In Canada, there are no exchange controls. Businesses may therefore have

foreign bank deposit accounts in foreign currency, borrow in foreign currency and
repatriate profits to foreign shareholders in foreign currency.
True

False

Can't say

Comment: In Canada, there is no system of exchange controls (Torys, “Doing Business and Raising Capital in
Canada”). Consequently, income earned in Canada in Canadian dollars may be freely exchanged into another
currency at the best available rate of exchange and then transferred out of the country. By 1951, Canada had
essentially eliminated all widespread foreign exchange controls. The government transitioned to the current
system of more flexible exchange rates (Dodge, “Monetary Policy and the Exchange Rate in Canada”).
Although there are no exchange controls, transferring money out of Canada denominated in foreign currency or
otherwise may create other issues that must be reviewed. For example, under Part XIII of the Income Tax Act
(Canada), unless the rate is treaty reduced, Canada imposes a 25% withholding on certain payments by
Canadians to non-residents on, for example, dividends, rents, management fees, royalties and so on.
Additionally, the Proceeds of Crime (Money Laundering) and Terrorist Financing Act imposes requirements on
financial institutions and the like to report suspicious transfers and cross border transfers of $10,000 CAD or
more.
The Currency Act provides that court judgements may only be in Canadian dollars.
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Alien ownership of land

Q21 In Canada, foreign-controlled companies have the same rights as nationals or

residents to own or lease land without a permit.
True

False

Can't say

Comment: It is not necessarily true to state that foreign controlled companies have the same rights as residents
of Canada to own or lease land without a permit. The applicable law depends on whether one is dealing with a
foreign company that is foreign controlled or a Canadian company controlled by foreigners. The Investment
Canada Act regulates Canadian corporate investments by non-Canadian or foreign individuals and companies as
well as the start or purchase of a Canadian business by a non-resident or foreigner. The overall goal of the
legislation is to ensure that foreign investments serve to benefit Canadians (Cassels Brock, “Doing Business in
Canada”). The Act is administered by the Minister of Industry through the Investment Review Division of
Industry Canada.
Pursuant to section 16 of the Investment Canada Act, certain investments must be reviewed if they exceed
specified monetary thresholds in order to determine their “net benefit to Canada,” regardless of the type of
investment. Furthermore, some provinces limit the types and amount of land that may be owned by nonresidents. These provinces include Alberta, Saskatchewan, Manitoba, Quebec and Prince Edward Island. Some
provinces also require that corporations incorporated outside Canada or outside of a province be licensed in that
province to carry on a business therein. The term “carrying on a business” may include an investment in real
property.
For example, pursuant to section 8 of An Act respecting the acquisition of farmland by non-residents, in Quebec
non-residents and foreign controlled entities must receive permission from the Commission de la protection du
territoire agricole du Quebec to make an acquisition of agricultural land. In Ontario, even if a foreign
corporation has an extra-provincial license that allows it to carry on business in the province, the corporation can
only hold the land necessary for its operations. If more land is required, sections 4(2) and 22 of the Extra
Provincial Corporations Act require that it may need to incorporate another company in the Province of Ontario.

Application of the law
Generally These indicators deal with the application of the law, as opposed to what the law actually says. They
are bound to be generic and subjective, a matter of impression.
Unpredictability and arbitrariness in the application of the law can increase legal risks.
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Q22 In Canada, the higher courts usually treat big businesses as fairly as they treat
individuals and do not favour local interests over foreigners.
True

False

Can't say

Comment: In Canada, courts ensure and abide by the constitutional principle of the rule of law, which
prescribes notably for the law to be evenly and fairly applied to every member of society. Judges are expected to
impartially adjudicate disputes, and recognize that it is their highest obligation to do so. Subject to applicable
rules and conditions, courts in Canada are all subject to the scrutiny or review of higher courts, including
ultimately the Supreme Court of Canada.
In the absence of any empirical data, scholarly literature or commentaries suggesting the opposite, there is no
reason to believe that higher courts do not treat big businesses and foreigners fairly, without bias and prejudgment.

Costs and delays of commercial litigation

Q23 The costs and delays of commercial litigation in the higher courts in Canada

are not considered materially greater than in developed countries.
True

False

Can't say

Comment: Though difficult to establish with precision, the costs and delays of commercial litigation in the
higher courts of Canada are generally not considered materially greater than in other comparable countries. The
costs of litigation are broadly speaking an area of interest to policymakers and commentators, as one report by
the Canadian Forum on Civil Justice described:
The amount of literature devoted to discussions of costs of civil justice leaves no doubt that this is an issue of
considerable interest and concern to the justice community, litigants and society at large. Examination of the
content of this wide array of sources underlines, however, the current lack of systematic methodological
approaches to empirical investigation of when, how and why costs accrue throughout the legal process. (The
Canadian Forum on Civil Justice, “What does it cost to access justice in Canada? How much is “too much”?
And how do we know?”)
Costs and delays of commercial litigation are closely linked to the rules of procedure. In Canada, each province
has jurisdiction over its rules of civil procedure. Throughout the years, many reforms have been put in place to
reduce the costs and delays of civil litigation, with limited success. Many provinces, for instance, have legislated
principles of proportionality to govern all stages of a legal proceeding, provided for case management systems
offering judicial oversight to the more complex matters appearing before the courts, and adopted summary trial
rules to accelerate the litigation process.
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A new Code of Civil Procedure will soon be implemented in Quebec. Among its main objectives are the
promptness of civil justice and the economical application of procedural rules. The Code strives to achieve these
goals by, among other measures, (i) affirming the existence of private, voluntary dispute prevention and
resolution processes, (ii) empowering the courts to ensure proper case management, and (iii) enabling the courts,
when apportioning costs, to impose sanctions for any abuse of procedure (Code of Civil Procedure, Explanatory
Notes).
I. Costs
The Canadian legal system is adversarial, so the cost of litigation is primarily that of obtaining legal advice and
representation and, where necessary, expert evidence. Though the costs of litigation are initially borne by the
parties, they may, in some provinces, be subsequently partly redistributed by the court on a discretionary basis at
the end of the litigation through costs awards (generally granted to the successful party).
Litigants in Canada never fully recover their legal expenses through costs awards, if at all. Where allowed,
courts will look to principles of fairness and to the reasonableness of the legal fees incurred in exercising their
judicial discretion, considering such factors as the experience of the lawyer and the time spent by him or her; the
amount claimed and the amount recovered in the proceeding; the apportionment of liability; the complexity of
the proceeding; the importance of the issues; and the conduct of any party.
Costs sanctions are also utilized to deter litigants from wasting court time and party resources, from taking
frivolous and vexatious actions, and from refusing to accept reasonable settlement offers. Given the contextual
approach to costs awards endorsed by the courts, where allowed, it can be difficult to assess at the outset the
financial impact of litigating a particular claim.
II. Delays
From the statistics we were able to collect from appellate court websites, it appears that the delays of civil
litigation at the appellate levels are not materially greater than other comparable countries. In the province of
British Columbia, the time-lapse median in 2013 was approximately 175 days from filing to perfection and the
same from perfection to hearing, for a total of ±350 days. In Ontario, the average time to perfection was right
above 4 months (±120 days) and the time from perfection to hearing was a little under 5 months (±150 days) for
a total of ±270 days from Notice to appeal to the hearing. In Quebec, the hearing time limit for appeals
proceeding by standard track was 11.9 months in 2012-2013 (± 362 days) and 12 months (365 days) in 20132014. When compared to OECD data, these delays are higher than the trial length mean for appellate level
courts (236 days), but similar to countries of comparable jurisdictions (France: 343 days; Australia: 287 days)
and to the averages by legal origin (Common law: 297, French: 432).
Access to justice is an ongoing concern throughout Canada. Legal professionals are particularly alive to the
length and delays surrounding trial practice. In 2007, the Chief Justice of Canada, Beverley McLachlin,
attributed the increase in length in most of the jurisdictions of Canada to, among other factors, broad discovery
rights, which allow “parties to canvass issues that are not relevant and material to the issues in the litigation.
This results in longer and more expensive discovery proceedings, and a larger volume of evidence being placed
before the trier of fact at trial. The expanded use of expert witnesses has also lengthened trials.” (McLachlin,
“Justice in our Courts and The Challenges We Face”).
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Overall ranking
This overall ranking is achieved by a survey of all the rankings as shown in this table:
Question
1.

Insolvency set-off

2.

Security interest

3.

Universal trusts

4.

Director liability for deepening insolvency

5.

Financial assistance to buy own shares

6.

Public takeover regime

7.

Exclusion of contract formation

8.

Termination clauses

9.

Exclusion clauses

10.

Governing law clauses

11.

Foreign jurisdiction clauses

12.

Arbitration recognition

13.

Class action

14.

Ownership of land

15.

Security of land title and land registers

16.

Land development restrictions

17.

Employment law

18.

Environmental restrictions

19.

Foreign direct investment

20.

Exchange controls

21.

Alien ownership of land

22.

Court treatment of foreign big business

23.

Costs and delays of commercial litigation

True
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Commentary and suggestions for change
Bijuralism in Canada
As a legacy left by the historical colonisation of North America by both Great Britain and France, two different
legal regimes coexist in Canada. Specifically, in Quebec, the private law regime is guided and governed by the
civil law tradition, whereas elsewhere in Canada, private law is practiced according to the common law
tradition. As may be gleaned from our analyses throughout this document, we have opted to consider the legal
risk of Canada from both legal perspectives. This reflects McGill’s unique transsystemic approach to the law,
which encourages the exploration, assessment and discussion of principles and characteristics that are shared
and distinguished by both legal traditions. Importantly, those seeking to invest or do business in Canada should
have an awareness and understanding of both the common and civil law regimes.
General Comments
Overall, Canada ranks “blue” in its legal risk rating, indicating a legal environment that is strictly regulated, but
simultaneously open to developments in modern law and business. A “Green” legal risk rating was established
as a close second, indicating that the Canadian and provincial governments intervene where necessary for the
preservation, protection and promotion of Canadian business and culture, but rarely in an intensive or highly
restrictive manner.
Canadian law affords many protections to individual and legal persons performing commercial and industrial
activities in Canada, whether the individual is a foreigner or a national. Some federal and provincial legislation,
however, limit foreign ownership and control of Canadian businesses or impose obligations on significant
foreign investments in Canada. Although many of these restrictions seem fair with respect to Canada's domestic
interests (e.g. financial services, farming, fisheries, mining, oil and gas, pharmacies or securities dealers), others
seem overly burdensome, especially when contrasted with the reality of the global technological and digital
landscape. Still, cases reflecting the latter are few and far between.
In the telecommunications sector, for instance, non-Canadians may not own, directly or indirectly, more than
46.7% of the voting securities of a telecommunications carrier and may not exercise "control in fact" of such
carrier by contract or otherwise, unless the telecommunications service providers hold less than a 10% share of
the total Canadian telecommunications market based on revenue. Accordingly, many argue that high fees for
telecommunication services in Canada are partly due to said restriction on ownership and consequently, that
such restriction should be diminished or removed altogether.
In the case of broadcasting, foreigners may own up to 20% of a broadcaster and up to 33.3% of a holding
company that owns a broadcaster. The legislation requires that the Canadian broadcasting system be "effectively
owned and controlled by Canadians" and that cable companies invest in the telecommunication and broadcasting
infrastructures. That being said, the Internet is not regulated in Canada, which allows for foreign streaming and
on demand services to draw significant revenues from Canada, without being subject to the tax and investment
scheme.
More generally, as previously mentioned in our analysis, the Investment Canada Act serves to regulate foreign
investment and control of Canadian businesses through notification and review procedures. While these may be
understood as restrictive, they also serve the important function of promoting and establishing Canada’s global
competitiveness. It is therefore understood that, oftentimes, Canada’s strict regulation over certain industries and
under specific legislation may act as both a strength and weakness of its economic and commercial policies.
Canada has sought for many years to strike the appropriate balance in this regard and it can be expected that the
country will continue to do so for many years to come.
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law. His research is focused particularly upon fiduciary law. However, he also has
broader philosophical interests in the law of equity. These interests encompass
ancillary doctrinal and theoretical questions in areas of law in which equitable
principles have historically been strongly concentrated (e.g., business law and trusts).
Before joining McGill in 2013, Professor Miller was Assistant Professor of Law at
Queen’s University and served as a law clerk to the Hon. Justice Ian Binnie of the
Supreme Court of Canada.

Professor Catherine Walsh teaches and writes principally in the areas of secured
transactions and private international law, with a strong interest in the comparative
and international dimensions of these subjects. She has a long-standing commitment
to law reform, and has been actively involved in a number of national and
international reform initiatives, including two multilateral legal instruments developed
by the United Nations Commission on International Trade Law.
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Practitioner Expert
The survey was reviewed by the following expert practitioner:

A graduate of McGill Law, Marc Barbeau is a partner at Stikeman Elliot and a member of
the firm's Partnership Board. Mr. Barbeau practices in the areas of mergers and acquisitions,
complex reorganizations and corporate governance, including with respect to advising
senior management and boards of directors. In 2015, he was recognized in The Best Lawyers
in Canada 2015 in the corporate, mergers & acquisitions, derivatives and securities law
sectors, and in The Guide to the World's Leading Financial Law Firms, as a "leading
lawyer" in restructuring and insolvency. Mr. Barbeau has lectured in Corporate Finance at
McGill’s Faculty of Law since 1996.
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About the Faculty of Law at McGill University
For more than 150 years, McGill's Faculty
of Law has been developing legal minds
equally at ease with the intellectual rigors
of academia and the practical realities of
the legal profession. McGill University is
situated in Montreal, Quebec, Canada: a
bilingual city in a bilingual and bijural
province. Because of this, McGill’s Faculty
of Law has naturally been teaching law in a
comparative, bijural way for the past four
decades.
In 1999, the Faculty implemented its
transsystemic approach to legal education, and created the McGill Program, which leads a double degree of civil
law (B.C.L.) and common law (LL.B.).
From the very first year, McGill law students are encouraged to compare and critically evaluate common law
and civil law, and are introduced to other legal traditions. The McGill
Program emphasizes the mastery of underlying principles in private and
public law, with a wealth of courses in legal theory, social analysis, and legal
pluralism. McGill's proud tradition of public law teaching and scholarship is
also reflected in the wide range of courses offered in Canadian constitutional
and administrative law, as well as in international law.
Students can also enrich their program of study with various options, such as
minors, honours theses or internships, or through one of the joint
programs offered in collaboration with the Desautels Faculty of Management
or the McGill School of Social Work.
The Faculty is also home to several student-run peer-reviewed academic
journals, such as the McGill Law Journal, the McGill Journal of Law &
Health, the McGill Journal of Sustainable Development Law & Policy, and
the McGill Journal of Dispute Resolution.
Among the Faculty’s distinguished alumni are such figures as Canadian
prime ministers Sir John Abbott and Sir Wilfrid Laurier; the founding
Director of the United Nations Human Rights division and author of the first
draft of the Universal Declaration of Human Rights, John Peters Humphrey; Alison Harvison Young, Judge on
the Supreme Court of Justice of Ontario; L. Yves Fortier, former Ambassador and Canada’s Permanent
Representative to the United Nations and one of the top arbitrators in the world; Hubert T. Lacroix, President
and CEO of CBC/Radio-Canada; Jennifer Stoddart, Canada’s former Privacy Commissioner; Clément Gascon,
Justice of the Supreme Court of Canada; and Marie Deschamps, former Justice of the Supreme Court.
McGill Law also boasts an array of graduate programs and its vibrant and diverse graduate student community
includes students from around the globe pursuing doctoral (D.C.L.) degrees, master’s (LL.M.) degrees as well as
graduate certificates.
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Allen & Overy Global Law Intelligence Unit
The Allen & Overy Global Law Intelligence Unit is part of the international firm of Allen & Overy and
produces papers, surveys and other works on cross-border and international law within the field of its practice.
Allen & Overy is one of the largest legal practices in the world with approximately 5,000 people, including
some 512 partners, working in 40 offices worldwide. For further information, please contact Philip Wood,
philip.wood@allenovery.com or Melissa Hunt, melissa.hunt@allenovery.com.

Philip R Wood QC (Hon) BA (Cape Town), MA (Oxon) LLD (Lund, Hon)
Head, Allen & Overy Global Law Intelligence Unit
Special Global Counsel at Allen & Overy LLP
Visiting Professor in International Financial Law, University of Oxford
Yorke Distinguished Visiting Fellow, University of Cambridge
Visiting Professor, Queen Mary College, University of London

Philip Wood is one of the world's leading comparative lawyers and practitioners. He has written about 18 books
on financial law. He was formerly a partner and head of the banking department of Allen & Overy. For many
years he has been developing innovative and pioneering methodologies for assessing legal jurisdictions and has
produced a book of maps of world financial law. His university textbook on the Law and Practice of
International Finance has been translated into Chinese and a Japanese version is forthcoming.
Melissa Hunt is project director of the Intelligence Unit and is responsible for the management of the project.
She carries out other work for the Intelligence Unit, including the preparation of tables covering rule of law and
legal infrastructure risks in the jurisdictions of the world.
Allen & Overy LLP
One Bishops Square
London E1 6AD
T: 00 44 (0)20 3088 0000
D. 00 44 (0)20 3088 2552
M. 00 44 (0)7785 500831
philip.wood@allenovery.com
intelligence.unit@allenovery.com
D. 00 44 (0)20 3088 2750
melissa.hunt@allenovery.com
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Allen & Overy LLP
One Bishops Square, London E1 6AD United Kingdom | Tel +44 (0)20 3088 0000 | Fax +44 (0)20 3088 0088 | www.allenovery.com
In this document, Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The term partner is used to refer to a member of Allen & Overy LLP or an
employee or consultant with equivalent standing and qualifications or an individual with equivalent status in one of Allen & Overy LLP's affiliated undertakings.
Allen & Overy LLP or an affiliated undertaking has an office in each of: Abu Dhabi, Amsterdam, Antwerp, Bangkok, Barcelona, Beijing, Belfast, Bratislava, Brussels,
Bucharest (associated office), Budapest, Casablanca, Doha, Dubai, Düsseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, Istanbul, Jakarta (associated office),
Johannesburg, London, Luxembourg, Madrid, Milan, Moscow, Munich, New York, Paris, Perth, Prague, Riyadh (cooperation office), Rome, São Paulo, Seoul, Shanghai,
Singapore, Sydney, Tokyo, Warsaw, Washington, D.C. and Yangon. | BK:36736818.1
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