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World Universities Comparative Law Project
The World Universities Comparative Law Project is a set of legal ratings of selected jurisdictions in
the world carried out by students at leading universities in the relevant jurisdictions. This legal
rating of Ireland was carried out by students at the University of Trinity College Dublin
The member of the Faculty of Law at the University of Trinity College Dublin who assisted the
students was:
Professor Blanaid Clarke
The members of the Practitioner Expert Panel with whom the students could discuss the questions
in the survey were:
Catherine Duffy, Partner and former head of the Banking and Financial Services Department of
A&L Goodbody in Dublin; and
Berni Hosty, Partner in the Corporate Department of A&L Goodbody in Dublin.
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Foreword
The School of Law at Trinity College Dublin is Ireland’s oldest and one of Europe¹s leading law
schools. We attract students of the highest calibre onto our five undergraduate degree programmes,
four taught Masters programmes and postgraduate research programme. Guided by leading
academics, these students form a scholarly community, dedicated to learning, analysing and
critiquing the law.
The School of Law provides a liberal environment where independent thinking is encouraged and
the promotion of the ideals of social inclusion and equality are paramount. Staff and students make
regular contributions to public policy debates, bringing their legal scholarship to the service of the
broader Community.
Our students’ participation in the World Universities Comparative Law Project therefore fitted
perfectly with the School’s mission. The Project afforded four of our students an unparalleled
opportunity to build upon their knowledge of the Irish legal system and to engage with issues that
are relevant in an international comparative perspective. It also allowed them to work with expert
practitioners in A&L Goodbody, one of the top Irish law firms, thereby gaining an insight into the
world of practice. The students’ work has more than justified the trust placed in them by the
international coordinators of the Project.
We are very proud of the students and honoured to be associated, through their work, with the
important contribution to legal scholarship made by the Project.
Oran Doyle
Head of the School of Law
Trinity College Dublin
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Student Foreword
As an introduction to the law in Ireland as set forth below, we have undertaken to uncover and
present Irish law in a European and International context.
The 1937 Irish Constitution is the State’s founding legal document and can only be amended by
referendum. The law promulgated by the Oireachtas, discussed in further detail below, generally
takes the form of primary legislation and statutory instruments. Precedent is binding on the courts,
which abide by the principle of stare decisis. As Ireland is a common law jurisdiction, the judge
produces a more detailed judgment than those handed down in civil jurisdictions, using legislation
and previous decisions to justify the ratio decidendi of the case. This ratio decidendi is then binding
on lower courts.
The Constitution advocates a tripartite separation of powers composed of the legislature, the
executive and the judiciary. The incursion of one arm of the government into the competence of
another is not tolerated. Apart from the European Union, the Oireachtas is the only institution in
Ireland with the power to make laws for the State. The Oireachtas consists of the President, and the
two Houses of the Oireachtas, namely Dáil Eireann and Seanad Eireann. Laws in Ireland commence
in Bill form and are sent to the two Houses of the Oireachtas for debate and eventual approval. The
President then will either sign the Bill into force as law or may refer the Bill to the Supreme Court
should a question of constitutionality arise.
The work of the Law Reform Commission in Ireland is extremely influential in the development of
law in the jurisdiction. Reports produced by the Commission and the Company Law Review Group
have acted as a catalyst to the new Companies Act 2014.
The Irish legal system is based on the common law system. It is strongly influenced by the law in
the United Kingdom. The focal point of Irish law is the Irish Constitution, as mentioned above. This
is supplemented by legislation and developed by the decisions made in the Courts. The judgments
of the United Kingdom are very influential, and as a result are commonly followed in Ireland.
Finally, the Irish legal system, Ireland being a member of the European Union since 1973, is
strongly influenced by European legislation. The harmonizing role of the European Union is
remarkable in Ireland, mainly in the areas of international litigation, financial services and corporate
tax law but also on issues related to consumer protection and corporate governance.
Furthermore, the Irish legal system is also influenced by the European Convention on Human
Rights, which was incorporated by the Irish European Convention of Human Rights Act 2003 and
by International Treaties incorporated into Irish Law.
To conclude, we would like to take this opportunity to acknowledge those who assisted us in our
investigation and presentation of the law in Ireland. We would like to thank those in Trinity College
Dublin, most notably Blanaid Clarke who supported our research from the beginning and
throughout the project. We would also like to acknowledge the guidance we received from Hilary
Biehler and Rachael Walsh. We are also very grateful for the insight and direction we received from
Catherine Duffy and Berni Hosty in A&L Goodbody.
8
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The World Universities Comparative Law Project is a set of legal ratings of selected jurisdictions in
the world carried out by students at leading universities in the relevant jurisdictions. This legal
rating of Ireland was carried out by students at the University of Trinity College Dublin.
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Description of the legal rating method
Introduction
This paper assesses aspects of the law in Ireland with a view to rating the law in the relevant areas. The
survey is concerned primarily with wholesale financial and corporate law and transactions, not with retail
law.
Legal risk has increased globally because of the enormous growth of law; because of its intensity; because
many businesses are global but the law is national; because nearly all countries are now part of the world
economy; and because the law is considered to play a very significant role in the fortunes of our societies.
Liabilities can be very large and reputational losses severe.
The survey was carried out by students at University of Trinity College Dublin. The survey was designed
by the Allen & Overy Global Law Intelligence Unit.
The students were requested to express their views freely and in their own way. The views expressed are
their views, not necessarily those of University of Trinity College Dublin, the members of the Practitioner
Expert Panel or the Global Law Intelligence Unit, the members of Allen & Overy.

Methodology
The survey uses colour-coding as follows:

True

False

Can't
say

Blue generally means that the law does not intervene and the parties are free, ie the law is liberal and open.
Red generally means that there is intense legal intervention, usually in the form of a prohibition.
Green and yellow are in-between.
The purpose of this colour-coding is to synthesise and distil information in a dramatic way, rather than a
legal treatise. The colours correspond to a rating of 1, 2, 3 or 4, or A, B, C or D.
The cross in the relevant box signifies the view of the students carrying out this assessment of the position of
Ireland. This is followed by a brief comment, e.g. pointing out qualifications or expanding the point. These
comments were written by the students.
The colour-coding does not usually express a view about what is good or bad. Whether the law should
intervene in a particular arena is a matter of opinion. The scale is from low legal intervention to intense legal
intervention or control. This is not a policy or value judgment as to whether or not the law should or should
not intervene. Jurisdictions often disagree on whether the law should intervene and how much. So one of
the main purposes of this survey is to endeavour to identify some of the points of difference so as to promote
fruitful debate.

10
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Black letter law and how it is applied
This survey measures two aspects of law. The first is black letter law, ie what the law says or the written law
or law in the books.
The second measure is how the law is applied in practice, regardless of what it says. Thus, the law of Congo
Kinshasa and Belgium has similar roots but its application is different.
Although there is a continuum, these two measures have to be kept separate. Otherwise we may end up with
just a blur or noise or some bland platitude, eg that the law depends upon GDP per capita.
In fact, only the last two questions deal with legal infrastructure and how the law is applied. All of the others
deal with the written law, without regard to enforcement or application.

Key indicators
The survey uses key indicators to carry out the assessment. It is not feasible to measure all the laws or even
a tiny fraction of them. The law of most jurisdictions is vast and fills whole libraries.
The key indicators are intended to be symptomatic or symbolic of the general approach of the jurisdiction.
To qualify as useful, the indicator must usually be (1) important in economic terms, (2) representative or
symbolic and (3) measurable. In addition, the indicators seek to measure topics where jurisdictions are in
conflict. There is less need for measuring topics where everybody agrees.
An important question is whether this method is useful or not, and, if it is, whether the indicators are
relevant.

Legal families of the world
Most of the 320 jurisdictions in the world, spread just under 200 sovereign states, can be grouped into legal
families. The three most important of these are: (1) the common law group, originally championed by
England; (2) the Napoleonic group, originally championed by France; and (3) the Roman-Germanic group,
originally championed by Germany, with major contributions from other countries.
The balance of jurisdictions is made up of mixed, Islamic, new and unallocated jurisdictions.
Many aspects of private law are determined primarily by the family group, but this is not true of regulatory
or economic law.

Excluded topics
This survey does not cover:











transactions involving individuals
personal law, such as family law or succession
competition or antitrust law
intellectual property
auditing
general taxation
macroeconomic conditions, such as inflation, government debt, credit rating or savings rates
human development, such as education, public health or life expectancy
infrastructure, such as roads, ports, water supply, electricity supply
personal security, such as crime rates, civil disorder or terrorism.

© Allen & Overy 2015
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Banking and finance
Introduction
Banks and bondholders (typically also banks, but also insurance companies, pension funds and mutual funds)
provide credit or capital. Their main risk is the insolvency of the debtor and therefore the key indicators
intended to measure whether the law supports those habitual creditors or debtors, such as large corporations
as borrowers, when it matters, ie on bankruptcy. This is when commercial law is at its most ruthless in
deciding who survives and who drowns.
This debtor or creditor decision is implemented mainly through the bankruptcy ladder of priorities. A feature
of common law systems is the presence of super-priority creditors who are paid before anyone else creditors with a set-off or a security interest and beneficiaries under a trust. For example, if a bank has
universal security over all the assets of a company, the bank is paid before all other creditors, including
employees and trade creditors. This regime therefore protects significant creditors who such as banks.
Jurisdictions based on the English common law model give super-priority to all three claimants. Traditional
Napoleonic jurisdictions typically do not allow insolvency set-off, have narrower security interests and do
not recognise the trust. Their bankruptcy ladder favours greater equality of creditors. Most traditional
Roman-Germanic jurisdictions are in-between. They allow insolvency set-off and have quite wide security
but most do not recognise the trust. There are wide exceptions to these generalisations.

Insolvency set-off
Generally If set-off of mutual debts is allowed on insolvency, the creditor is paid. If it is not allowed, then
effectively the creditor is not paid. Very large amounts are involved in markets for foreign exchange,
securities, derivatives, commodities and the like, so that the question of whether exposures should be gross
or net is a matter of policy as to who the law should protect.

Q1 In Ireland, creditors can set off mutual debts on the insolvency of a debtor if
they are incurred before notice of the insolvency.
True

False

Can't
say


Comment:
In Ireland, where there are mutual debts between a company and a creditor it is possible to set one debt
against another with only the balance found owing being recoverable.1 The key requirement for the exercise
of this right is mutuality of debt.
While the claims need not necessarily be directly connected, they must be monetary in nature. Generally
speaking, it is not possible to contract out of this right, as such a contract excluding the right of set off would
automatically come to an end on insolvency. The Irish right to set-off on insolvency is contained in section

1

The First Schedule to the Bankruptcy Act 1988, Paragraph 17.
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619 of the Companies Act 2014. In the event of corporate insolvency, the relevant date for determining rights
of set-off is the date upon which the winding up commences.2
These provisions are not mandatory and the individual may waive his or her right if he or she sees fit to do so
While applicable to personal bankruptcy and corporate insolvency, by nature insolvency set off is not
available in the event of a solvent winding up or examinership. The category of assets that may be set off is
broader for the insolvent party than the other party. Finally, the debt must be provable and assets subject to a
trust are not available for set off.

3.

Security interests
Generally Security interests give priority to the creditor with security - typically banks - who are the main
providers of credit in most countries.
In traditional common law jurisdictions, a company can create universal security over all its present and
future assets to secure all present and future debt owed to a bank. Once registered, the security is valid
against all creditors, except that the floating collateral ranks after preferred creditors - typically wages and
taxes. The security can be granted to a trustee for creditors. On a default there are no mandatory grace
periods and the creditor can enforce out-of-court by appointing a receiver (a type of possessory manager) or
by private sale. But in some common law jurisdictions there are freezes on enforcement in the event of a
judicial rescue of the debtor. Also, in some of these jurisdictions there are stamp duties.
On the other hand, in many traditional Napoleonic jurisdictions, universal security is not possible, neither is
security for all future debt. There is no trustee to hold the security. On enforcement, there are grace periods
and no receiver. Sale is through the court and a public auction. Preferential creditors rank ahead. Some
countries have a freeze on enforcement under a judicial rescue statute.
The main policy issue is therefore whether security should be encouraged or whether the law should
intervene to impose greater equality.
The main tests are (1) scope of eligible assets, (2) debt secured, (3) trustee, (4) priority over preferred
creditors, (5) private enforcement and receiver, (6) no rescue freezes and (7) low costs.

Q2 In Ireland, the law offers a security interest which is highly protective of the
secured creditor.
True

False

Can't
say


Comment:
In Ireland, creditors have a wealth of rights and powers which are further ameliorated where a creditor has a
secured interest. A creditor of a company is a person to whom the company owes a debt. A secured creditor
holds security for its debt against a property or asset(s) owned by the debtor. In the hierarchy of insolvency, a
secured creditor with a fixed charge over a company’s property or asset(s) attains a principal rank in realising
2
3

Section 602 of the Companies Act 2014.
Deering v Hyndman (1886) L.R. (Ire.) 18 Q.B.D. 323.
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their security. Preferential creditors, whose debts include local rates, taxes, wages and salaries of employees,
rank second4. Creditors holding a floating charge over a company’s property or asset(s) and unsecured
creditors rank thereafter.
In Ireland, a secured creditor has copious avenues of recourse in insolvency. The form of recovery of the
debt becomes dependent on the structure, domicile and nature of the borrower, the security package in the
first instance and whether the enforcement will be against an entities’ individual assets or its portfolios5.
Generally, Irish creditors have the power to seek an investigation6 of a company and have the power to seek
restoration of a company to the Register of Companies. A secured creditor in the Irish landscape may choose
from the following modus operandi when seeking to enforce their debt; receivership, examinership,
liquidation by court order or liquidation by a creditor’s voluntary wind-up. They may also choose to exercise
their statutory power of sale and right to possession, to obtain summary judgment or to register a judgment
mortgage. Creditors may also seek an order for sale or the sale or appropriation of financial collateral7. Debtfor-equity swaps8 are another measure utilised by secured creditors in Ireland and additionally a compromise
can be agreed between indebted companies and creditors under Section 453 of the Companies Acts 2014.
The consequential effects of the Personal Insolvency Act 2012, the Insolvency Service of Ireland and the
contemporary bankruptcy measures thereunder should further seek to support the protection of secured
creditors in Ireland. Under the 2012 Act, a debtor is permitted to make reasonable efforts to implement a
debt settlement arrangement or a personal insolvency arrangement with creditors before applying for
Bankruptcy. The bankruptcy period in Ireland has also been reduced from twelve years to three years and
there has been an elimination of bankruptcy court fees. The EU Insolvency Regulations 2002 govern the
reciprocal recognition of bankruptcy and the enforcement of judgments in cross-border insolvency matters
across the European Member States.
Comparative to other common and civil law jurisdictions Ireland’s statutory framework contemplates
insolvency solutions for creditors and corporate entities which retreats from the uniform finality of ultimate
dissolution and at least attempts to facilitate the interests of all stakeholders in a financial indebtedness
situation.

Universal trusts
Under a trust, one person, called the trustee, holds title to the assets of another person, called the beneficiary,
on terms that, if the trustee becomes insolvent, the assets go to the beneficiary and are not used to pay the
trustee's private creditors. The assets are immune and therefore taken away from the debtor-trustee's
bankrupt estate.
The main examples of trusts are custodianship of securities, pension funds, securities settlement systems and
trustees of security for bondholders and syndicate banks. The amounts involved are enormous.
All jurisdictions have an effective trust of goods (called bailment or deposit). The common law group has a
universal trust for all other assets (land and intangible property). Most members of the civil code group do
not have a universal trust, subject to wide exceptions, especially for custodianship of securities. A few
countries in this group have a universal trust by statute, e.g. France and China.

Section 621, Companies Acts 2014.
Arthur Cox, ‘Methods of Realisation and Enforcing Security in respect of Irish Real Estate Loans and Security’,
(2011).
6 Section 747, Companies Acts 2014.
7 Ibid.
8 PwC Ireland, ‘Ireland Corporate Debt Restructuring: Solutions in a distressed marketplace’, (2013).
4
5
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Q3 Ireland has a universal trust for all assets.
True

False

Can't
say


Comment:
Ireland, like many other jurisdictions, recognises the existence of the trust mechanism in a variance of civil
and commercial contexts and heralded same as ‘the single most important contribution of Equity to the law’9.
At a basic level, a trust is an equitable obligation binding a person (a trustee) to deal with property owned by
him or her as a separate fund distinct from his or her own private property (the trust property) either for the
benefit of persons (beneficiaries) of whom he or she himself may be one, and anyone of whom is entitled to
enforce the obligation10. The Irish trust conduit encompasses a universality of assets including land, chattels,
money and intangible species of property as ‘choses in action’ such as debts, shares, copyrights and patents11.
Irish trust law divides the concept of the universal trust into several forms which are dictated by their origin,
intention and objective. Express and implied trusts reflect the standard trust scenario detailed above and can
be created inter vivos and by a legal declaration known as a will, once they embody the certainty of intention
to create a trust, the certainty of the subject-matter of the trust and the certainty of objects or beneficiaries to
the trust property. The Trust must then be properly constituted.
Charitable trusts, the sole form of purpose trusts manifested in Ireland, are governed by the Charities Act
2009. Constructive trusts which exist by operation of law, resulting trusts, secret and half-secret trusts are
also possible within Irish trust law. In the commercial context, unit trusts, another form of trust, are
employed by the investment funds industry in Ireland and are administered under the Funds Act 199012.
Converse to the UK, protective trusts and statutory trusts are not currently acknowledged under Irish law13.
The Statute of Frauds Act 1965, the Trustees Act 1893 and the Land and Conveyancing Law Reform Act
2009 further dictate and oversee Trust formalities and Trustee duties in Ireland.
Internationally, Trusts acquire legal recognition from the Hague Convention on the Law Applicable to Trusts
and their Recognition (1985) which accordingly specifies the jurisdictional law applicable to a trust and
governs their recognition in territories where the trust doctrine is an alien concept, primarily in civil law
contexts. This Convention has been, thus far, ratified by twelve countries including China, the UK, the
Netherlands and Switzerland, with Ireland having omitted endorsement14. It is worth noting that the Hague
Convention only applies to express trusts manifested in a written instrument and therefore resulting trusts,
constructive trusts, trusts by court order and statutory trusts do not fall within the ambit of the Convention.
Ronan Keane,‘Equity and the Law of Trusts in the Republic of Ireland’, Second Edition, Bloomsbury Professional,
(2011).
10 Underhill and Hayton, ‘The Law relating to Trusts and Trustees’, LexisNexis, 18th edition, (2010).
11 Ronan Keane,‘Equity and the Law of Trusts in the Republic of Ireland’, Second Edition, Bloomsbury Professional,
(2011), p.p.79.
12 Delaney,‘Equity and the Law of Trusts in Ireland, Round Hall/Sweet & Maxwell’, 5th Edition, (2012).
13 Ronan Keane,‘Equity and the Law of Trusts in the Republic of Ireland’, Second Edition, Bloomsbury Professional,
(2011),p.p. 87.
14 Alon Kaplan, ‘Trusts in Prime Jurisdictions’, Kluwer International, (2000).
9
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Given that the common law system of Ireland recognises express trusts and those trusts which do not fall
under the Convention, ratification of the agreement is not necessary and better suited to countries of a civil
law jurisdiction.

Other indicators
Other bankruptcy indicators not measured here include freezes on the termination of contracts, fraudulent
preferences, the priority of rescue new money, the presence and intensity of corporate rescue proceedings
and recognition of foreign insolvencies. Director liability for deepening the insolvency is dealt with below.
Other financial law topics not covered in this survey include the regulatory regime, especially capital,
liquidity, authorisation of financial business, conduct of business, control of prospectuses, control of market
abuse and frauds, such as insider dealing, and the insolvency regime for banks. Financial regulation is a very
large field.

Corporations
Introduction
Financial law involves competition between debtors and creditors so that jurisdictions can be positioned on a
straight line. Corporate law however involves three main competitors: (1) shareholders, (2) creditors and (3)
managers - a triangle. If the key indicators show that a jurisdiction strongly favours one or other of the
parties at the points of the triangle, whether creditors, shareholders or management, then one can begin to
build up a picture of the choices which the jurisdiction habitually makes in resolving the conflicting interests
of the parties.
For example, a very tough prohibition on financial assistance (which is protective of creditors against
shareholders) tends also to support an attitude to other principles of the maintenance of capital or to support
the proposition that mergers by fusion are difficult (because they can prejudice creditors). This would be
true of the English regime in 1948. Similarly, a view which easily imposes personal liability on directors for
deepening an insolvency might also show a legal approach which is not supportive of the veil of
incorporation in other areas, eg shareholder liability and substantive consolidation on insolvency.
The two extreme corporate law models are the Delaware model and the traditional English model,
exemplified by the English Companies Act 1948 (now superseded). Napoleonic and Roman-Germanic
models are in-between to varying degrees.
The Delaware regime is highly protective of management in the key areas. The traditional English regime
favours creditors on most of the key contests and, where creditor interests are not involved, it tends to favour
shareholders as opposed to managers.

Director liability for deepening an insolvency
Generally If the law imposes personal liability on directors for deepening an insolvency, eg carrying on
business and incurring debts where there is no reasonable prospect of paying them, then the regime is hostile
to the interests of management. The legal risks of management are increased.
There are basically four regimes internationally: (1) directors are hardly ever liable for deepening the
insolvency, eg Delaware and most US jurisdictions, plus some traditional English jurisdictions which only
punish fraudulent trading; (2) directors are liable for serious negligence (England, Singapore, Australia,
Ireland); (3) directors are liable for mere business misjudgements deepening the insolvency (France); and (4)
directors are liable if they fail to file for an insolvency proceeding after the company becomes insolvent
(France, Germany and others).

16
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Q4 In Ireland the law rarely imposes personal liability on directors for deepening
the insolvency and there is no rule that the directors must file for insolvency when the
company is insolvent.
True

False

Can't
say


Comment:
The existence of multinational firms operating throughout today’s globalised world makes the issue of
director’s liability for deepening insolvency interesting but complicated at the same time. The approach is
totally different depending on the analysed country and the issue has greatly evolved over the years and
recently after the world economic crisis.
In Ireland, Section 610 of the 2014 Companies Act on Civil liability for fraudulent or reckless trading of
company states that: “If in the course of the winding up of a company it appears that any person was, while
an officer of the company, knowingly a party to the carrying on of any business of the company in a reckless
manner, or any person was knowingly a party to the carrying on of any business of the company with intent
to defraud creditors of the company, or creditors of any other person or for any fraudulent purpose, the court,
on the application of the liquidator or examiner of the company, a receiver of property of the company or any
creditor or contributory of it, has the power to declare, if it thinks it proper to do so, that the person shall be
personally responsible, without any limitation of liability, for all or any part of the debts or other liabilities of
the company as the court may direct”.
Thus, we could say that directors in Ireland are liable for the commitment of serious negligence as fraudulent
trading15: “This is not doing the right thing towards creditors, measured by an objective reasonableness
standard, when the company is in trouble and instead deepening the insolvency”16.

Financial assistance to buy own shares
Generally Many jurisdictions prohibit a company from giving financial assistance to buy its own shares.
The typical example would be where a bidder finances the acquisition of a target company by a loan and
after the takeover arranges for the target to guarantee the loan and charge its assets to secure the guarantee.
The commercial effect is similar to the repayment of the share capital of the target before its creditors are
paid. Shareholders should be subordinated to creditors.
The prohibition therefore favours creditors against shareholders of the target.
The Delaware regime does not prohibit financial assistance. The traditional English regime has a wide
prohibition (not England any more). Most Roman-Germanic regimes are against it, with Napoleonic regimes
hesitant. The EU has a prohibition against financial assistance by public companies. Some countries allow
financial assistance by private companies if solvency is established.

15
16

Fraudulent trading is a criminal offence under section 297, Companies Acts 1963
Wood, Philip, Deepening an insolvency: director liability, Allen & Overy Publications, 9th February 2009.
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A contravening transaction is usually a criminal offence and void.

Q5 Ireland permits a company to grant financial assistance for the purchase of its
own shares.
True

False

Can't
say


Comment:
Section 82 of the 2014 Act is more expansive than the previous provision in the 1963 Act. Section 82(5)
permits financial assistance where the principal purpose of the assistance is not for acquisition as defined in
section 82(2), and where the assistance is only a minor part of a larger transaction by the company.
Section 82(6)(a) permits the provision of financial assistance where this is done in accordance with the
summary approval procedure. This is a mechanism which can be used to permit otherwise restricted
activities. It is set out in Chapter 4, section 202. Other instances where this is permissible include, for
example; section 82(6)(h)(i), which allows a company to grant a loan to refinance a previous loan approved
through the summary approval procedure and section 82(6)(o), which lists the circumstances in which,
financial assistance can be made available to employees, where otherwise impermissible under subsections
(6)(f) and (6)(g).
Where financial assistance is provided, section 203 of the 2014 Act requires for a declaration to be made. It
lists required contents of the declaration and under section 203(3) a copy of this declaration must be
delivered to the Registrar, subject to a 21-day time limit.
Section 82(9) of the 2014 Act provides that where there has been a transaction knowingly in breach of this
section, it is voidable by the company against the person, irrespective of their knowledge of such breach.
Section 82(11) also provides that where a company has breached this section, the company and any officer in
default will be guilty of a Category 2 Offence. A summary prosecution involves a fine not exceeding €5,000,
or a maximum of twelve months imprisonment, or both. On indictment, the fine is increased to a maximum
of €50,000 and the prison term is set at maximum of five years.

Public takeover regime
Generally A public takeover regime which is free and open tends to favour managers who can guard against
takeovers by poison pills and the like and who have relative freedom to acquire other companies. An
example is the Delaware regime. A restrictive regime on the lines of the British system tends to favour
shareholders.
The chief features of a restrictive regime are: (1) the bidder must make a mandatory bid in cash when a
threshold of shares in the target is reached, eg 30%; (2) the bidder must pay the same price to all
shareholders (sharing the control premium); (3) no partial bids (getting control on the cheap); (4) proof of
certain funds to implement the offer; (5) compulsory acquisition of dissenting minorities (squeeze-out); (6)
fixed timetable; (7) no ability of the managers to frustrate a bid by poison pills without shareholder approval;
and (8) control of the content of circulars, especially forecasts.
18
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Q6 Apart from exchange controls and restrictions on foreign direct investments,
the public takeover regime in Ireland is open and has few restrictions.
True

False

Can't
say


Comment:
Ireland operates a relatively restrictive public takeover regime consisting of, but not exclusive to, the eight
chief features listed above. Public takeovers of listed companies in Ireland are subject to the Irish Takeover
Panel Act 1997 (“1997 Act”), as amended by the European Communities (Takeover Bids (Directive
2004/35/EC)) Regulations 2006.
There are 41 Takeover Rules in place designed to ensure compliance with the “General Principles” set out in
section 7 of the 1997 Act. These Rules provide an orderly framework within which takeovers are conducted.
Regulation 4(1) of the Regulations applies the 1997 Act to a takeover bid.
A Takeover Panel was established to monitor compliance of the Takeover Rules pursuant to section 7 of the
1997 Act and section 5 of European Communities (Takeover Bids (Directive 2004/35/EC)) Regulations
2006. Its principal objects under section 5(1) of the 1997 Act are to monitor and supervise takeovers and
other relevant transactions in order to ensure compliance with the Takeover Rules and General Principles and
to make rules as respects takeovers and other relevant transactions. Section 8 allows the Panel to make rules
under the Act, with provision for derogations for exceptional circumstances within Section 8(7). The 1997
Act affords the Takeover Panel a number of enforcement powers including the power to make statutory
rulings on whether a current or proposed activity is in compliance with the Takeover Rules or General
Principles.
The Takeover Rules provide for both mandatory bids and voluntary offers. There are certain restrictions in
place for dealing in securities at certain times, for example at a time when parties are in possession of certain
confidential information or when securities conferring certain percentages of voting rights are held. Under
Rule 36, prior consent must be obtained from the Panel before a partial offer is made. This is to prevent the
isolation of existing minority shareholders where a person has obtained control without giving these
shareholders the opportunity to sell their shares. The mandatory bid is dealt with in Rule 9. This Rule
requires a person or persons acting in concert who acquire control of the company to make an offer for the
securities of all remaining shareholders at an equitable price. Control of the company in this context refers to
30% or more of the voting rights. The price to be offered in a mandatory bid must be the value of the highest
consideration paid by the offeror during the 12 month period prior to the announcement of an intention to
make such offer. The Panel has the authority to adjust the price, subject to considerations contained in Rule
9. Rule 9 also sets out the procedure which applies to such mandatory bid. All shareholders must be provided
equal information in accordance with General Principle 1 and Rule 20.1. This reflects Article 2 of Directive
2004/25/EC which sets out the objective of the Directive to “protect the interests of holders of the securities
of companies” of Member States and also the latter part of Article 3 where it is recognised that there is a
need to “prevent patterns of corporate restructuring within the Community from being distorted by arbitrary
differences in governance and management cultures”.
© Allen & Overy 2015
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Where a voluntary offer is made, Rule 10 requires a minimum acceptance condition. If acceptance of this
offer would confer securities in excess of 50% of the voting rights, the offeror must acquire 50% of the
voting rights in the offeree.
Rules 31 and 32 contain provisions governing the timing of the offer. There is an initial period of 21 days for
the offer to be made available. This is to allow sufficient time for shareholders to consider the offer. The
offer must remain open for a further 14-day period where the offer becomes unconditional as to acceptances.
It cannot be extended beyond 60 days after the initial date, unless prior consent of the Panel has been
obtained.

Other indicators
Other important indicators are corporate governance (difficult to measure), free ability to merge companies
by fusion, the one-share-one-vote rule, and, to a lesser extent, minority protections. Other indicators relate to
quick and cheap incorporation, the ultra vires rule, maintenance of capital, no par value shares, shareholder
liability, substantive consolidation on insolvency and disclosure. These are not measured here.

Commercial contracts
Introduction
Contract is at the heart of commercial life, and is everywhere. In fact, the main tenets of contract law across
the main families of jurisdictions are consistent - it is in the fields of insolvency and property law where the
main differences emerge. It is true that there are contract differences, for example, between writing
requirements, open offers, the time of acceptance and specific performance, but often these differences are of
lesser significance in practice in the business field.
The key indicators the survey chooses all tend to symbolise whether the approach of the jurisdiction to
contract is hard or soft. If the approach is hard, then the jurisdiction tends to support predictability in
business contracts so that certainty and freedom of contract are valued more than mitigating the risk of
occasionally abusive behaviour and unfair results, especially for weaker parties. A soft jurisdiction tends to
give greater primacy to notions of good faith and the like.

Exclusion of contract formation
Generally Commercial parties often wish to be able to negotiate heads of terms commercially without being
bound by a contract. In some jurisdictions, the courts are ready to infer that the parties are bound if the terms
are sufficiently clear, even if they have said expressly that they do not intend to be bound.

Q7 In Ireland, parties are not bound to heads of terms if they expressly state that
the terms are "subject to contract" or some such clear phrase.
True

False

Can't
say
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Comment:
Generally speaking, it is true that in Ireland parties to a negotiation can protect themselves by stipulating that
an agreement is not binding through the use of the phrase “subject to contract” or heads of agreement”.17
These terms have been interpreted in Ireland to mean that until the formal contract is signed by the parties no
contract of sale exists.18
That is not to say that “subject to contract” formula is the sole manner of indicating that an agreement does
not have legal effect. Under Irish law, it is sufficient if the parties make it clear that only upon signing of
contracts will a contract come into existence; the courts will recognise this intent19. This conditional
statement is a matter of interpretation for the courts. The courts will ignore the phrase only in the most
exceptional of circumstances i.e. that is where the phrase is meaningless in the context of the contract.20 By
the same logic, if the phrase appears by mistake21 or it does not reflect the intention of the parties22 it will be
set aside.

Termination clauses
Generally Many contracts, especially loan contracts, leases of goods and long-term sales contracts, contain
events of default on the occurrence of which one party can terminate the contract. Jurisdictions which
uphold freedom of contract and the literal interpretation of contract give effect to these clauses and do not
rewrite the contract according to the court's notions of what is fair. Other jurisdictions prefer good faith. We
ignore consumer contracts - where there may be consumer protections.

Q8 In Ireland, a termination clause in a loan or sale of goods contract between
sophisticated companies (not individuals) providing for the termination of the
contract immediately on certain events is usually upheld, even if the event concerned
is relatively trivial.
True

False

Can't
say


Comment:
A termination clause is generally effective if it is clearly set out in the contract and there is no restrictive
legislation in place e.g. legislation protecting consumer rights. Where a termination clause is agreed to entitle
parties to terminate the contract as of right, the innocent party can rely on the fact of their occurrence without
having to prove that the event amounts to a breach of contract. However, the party must demonstrate that the
events have in fact occurred and they must comply with the precise requirements of the termination
provision. For example, it is common practice to provide that a party may terminate the contract upon the

O’Mullane v Riordan, Unreported, High Court April 20 1978.
Thompson v The King [1920] 2 I.R. 365.
19 Kelly v Irish Landscape Nursery [1981] I.R. 312.
20 McCarthy v O’Neill [1981] ILRM 443.
21 Michael Richards Properties v Corporation of Wardens of St. Saviours Southwark [1975] 3 All E.R. 416.
22 Guardian Builders Ltd v Patrick Kelly, Unreported, High Court, March 31, 1981.
17
18
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event of the insolvency of the other party. Their insolvency is not a breach of contract but it nonetheless
enables the other party to terminate the contract on a specified period of notice.23
A contract may specify that it will be terminated upon the failure of an anticipated event coming to pass,
such as a grant of planning permission on which the performance of the contract depends. Furthermore,
contracts sometimes specify that they can be terminated for “material” breaches of contract i.e. those that
would not amount to repudiatory breaches at common law. This term is interpreted both by reference to
the contract as a whole and the impact on the injured party. The test for material breach allows termination
where the breach is not minimal or trivial but the breach does not have to be repudiatory and the
circumstances and reason for the breach are relevant.24

Exclusion clauses
Generally Contracting parties often seek to exclude their liability for defective performance of the contract.
So the issue is whether these exclusion clauses are generally upheld if they are clear and whether freedom of
contract is allowed in this area.

Q9 In Ireland, exclusions of liability in most commercial contracts between
sophisticated companies, such as a sale of goods contract, are generally upheld if they
are clear.
True

False

Can't
say


Comment:
In Ireland, legislation precludes the use of certain exemption clauses unless they satisfy particular criteria,
though these are limited to particular contracts prescribed in the legislation. For example, section 22 of the
Sale of Goods and Supply of Services Act 1980 states that an exclusion clause intending to exclude the
statutorily implied terms relating to quality and fitness for purpose can be enforced only if it is established to
be “fair and reasonable”. The Schedule to the Act sets out several factors to be considered in this
determination, having regard to the circumstances which were, or ought reasonably to have been, known to
the parties when the contract was made.
The exclusion clause must be incorporated into the contract and some particularly onerous clauses would
demand a higher level of notice.
In interpreting exemption clauses, the general approach of the courts has been to strive for a meaning that
accords with business commonsense.25 An exclusion clause is non-operative if the party assents to terms
which are misrepresented by the proferens.26 Similarly, a clause may be denied effect if the court is presented
with evidence that that custom and practice within the sector at hand relies upon a statement that the
Ní Fhloinn, Breach and Termination of Contracts: Recent Guidance from the Courts (2014) 8 C.L.P.183 at 187.
Dalkia Utilities Services Plc v Celtech International 20061 Lloyd’s Rep 599.
25 Clarke, Contract Law in Ireland, Round Hall, 7th edn (2013).
26 Bolland v Waterford, Limerick & Western Railway [1897] 31 ILTR 62
23
24
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disclaimer seeks to nullify.27 For example, in one case a disclaimer in a brochure that the information
provided concerning floor area should be verified by the purchaser themselves was held not to be applicable
as the evidence before the Court was that it is not the practice of commercial property purchasers to measure
floor areas themselves.
Finally, there is a possibility that the equitable jurisdiction to provide relief against unconscionable bargains
could be used by a Court to justify its refusal to apply an exemption clause.28

Other indicators
Other contract indicators not assessed here include writing formalities, open offers, mistake, frustration,
damages, penalties, specific performance and whether notice of assignment of the contract to the debtor is
mandatory if the assignment is to be valid on the insolvency of the assignor.

Litigation
Introduction
The first three key indicators of governing law, jurisdiction and arbitration tend to show whether the
jurisdiction does or does not place a high value on international comity and freedom of contract as opposed
to national primacy.
The indicator on class actions tends to show whether or not the jurisdiction's litigation system is orientated
towards plaintiffs, especially mass plaintiffs in product liability cases. This indicator may also show the
attitude of the jurisdiction to the protection of individual parties as against business parties, both in terms of
the incidence of costs and enforcement.

Governing law clauses
Generally Most countries apply a foreign governing law of a contract even if there is no connection between
the contract and the jurisdiction. If the courts do not uphold the governing law, the effect is that the contract
obligations may be different.

Q10 The Irish courts will apply an express choice of a foreign law in a loan or
sale of goods contract between sophisticated companies, even though the contract has
no connection with the foreign jurisdiction, but subject to Ireland’s public policy and
mandatory statutes.
True

False

Can't
say


Comment:
In common with other Member States of the European Union, Ireland is subject to Regulation (EC) No
27
28

Walsh v Jones Lang LaSalle Ltd [2007] IEHC 28.
Caroll v An Post National Lottery Co. [1996] 1 IR 443.
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593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations, commonly known as the Rome I Regulation.
Article 3 of the Rome I Regulation states that the parties to a contract are entitled to choose the governing
law. It may be applied to only a part or the whole of the contract. Provided that all the parties agree, the
applicable law may be changed at any time. If the contract relates to one or more Member States, the
applicable law chosen, other than that of a Member State, must not contradict the provisions of European law.
Furthermore, article 21 of the Rome 1 Regulation states that “The application of a provision of the law of
any country specified by this Regulation may be refused only if such application is manifestly incompatible
with the public policy (ordre public) of the forum”.
Therefore, The Irish courts will apply an express choice of a foreign law but always subject to Irish public
policy and mandatory statutes.

Foreign jurisdiction clauses
Generally Many contracts confer jurisdiction, sometimes exclusive, on the courts of a foreign jurisdiction,
usually accompanied by a choice of foreign governing law.

Q11 The Irish courts will generally uphold a clear submission in a loan or sale
of goods contract between sophisticated companies to the exclusive jurisdiction of the
courts of a foreign country, even if there is no connection between that country and
the contract.
True

False

Can't
say


Comment:
Ireland, as a Member State of the European Union, applies the Regulation (EU) No 1215/2012 of the
European Parliament and of the Council of 12 December 2012 on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters, amended in 2012.
Under the Brussels 1 Regulation, the parties have the option to agree on a jurisdiction clause and select the
court that will be competent to determine the claims if disputes between them arise.
This Regulation lays down a number of formalities that must be observed in such choice of jurisdiction
agreements: the agreement must be in writing or in a form that respects practices the parties have established
between themselves and in a form that accords with a usage of which the parties are aware.
Furthermore, no connection between the country of the selected courts and the contract is required by the
Regulation.
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Arbitration recognition
Generally Contracting parties, especially in trading and construction contracts, but less so in loan contracts,
wish to submit disputes to arbitration, sometimes in a foreign country. The resulting award is often
enforceable locally under the New York Arbitration Convention of 1958, to which most countries have
adhered.

Q12 In Ireland, the courts allow sophisticated contracting parties to submit
contract disputes to a foreign arbitral tribunal to the exclusion of the Irish courts.
True

False

Can't
say


Comment:
Ireland is part of the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards
since 1981. The convention states in its article 2 paragraph 1 that each Contracting State shall recognize an
agreement in writing under which the parties undertake to submit to arbitration all or any differences which
have arisen or which may arise between them in respect of a defined legal relationship, whether contractual
or not, concerning a subject matter capable of settlement by arbitration.
Furthermore, article 8 of the Irish Arbitration Act of 2010 states that ‘a court before which an action is
brought in a matter which is the subject of an arbitration agreement shall, if a party so requests not later than
when submitting his first statement on the substance of the dispute, refer the parties to arbitration unless it
finds that the agreement is null and void, inoperative or incapable of being performed’.

Class actions
Generally In some countries, such as the United States, a plaintiff can be authorised by the court to sue on
behalf of all claimants who are similarly situated. Claimants have to opt out or they are bound.

Q13 In, class actions where the class is bound if they do not opt out are
generally not allowed.
True

False

Can't
say
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Comment:
Currently in Ireland, there are two main routes open to parties seeking to pursue privately driven multi-party
litigation – the representative action and the test case. The procedure for representative action is set out in
Order 15, rule 9 of the Rules of the Superior Courts 1986 and allows numerous persons having the same
interest to sue for the benefit of all persons so interested. However, its practical use is limited. Firstly and
most strikingly, damages are unavailable in this form of action and remedies are restricted to injunctive and
declaratory relief. Secondly, very strict requirements exist for determining the nature of the link between the
parties. As such, this procedure is largely overlooked and underused.
The “Test Case” scenario is an application by analogy, applying the findings in one case to the facts of
others. Regardless of the level of coordination in the group, the test case acts as an exemplar and the outcome
of this case can provide guidance as to possible outcomes of later actions. In this situation, the plaintiff acts
solely in his or her best interest and bears no duties towards the rest of the group29.
However, this approach is highly unsatisfactory. The court does not have a clear understanding of the scope
of the litigation in mind when delivering a judgment, future plaintiffs may not necessarily get the same levels
of compensation and the defendant is left often to multiple suits including costs. In 2005, the Law Reform
Commission published a set of Recommendations in this area. They suggested the introduction of a class
action process called a Multi-Party Action, which would operate on the basis of an opt-in system whereby
individuals would be included in the group and would be bound by the decision only where they choose to
join the group action. Currently, these Recommendations have not been acted upon but it is likely that the
legislators will follow this approach in the future.

Other indicators
Other indicators not covered by this survey include contingent costs, loser pays the costs of the winner,
prejudgment freezes or arrests, appeals, scope of disclosure (discovery of documents), efficacy of waivers of
sovereign immunity and the enforceability of foreign judgments.

Real property
Ownership of land
Generally In most countries, nationals can own land absolutely and are not restricted simply to leases for a
limited term or simple rights of occupancy. However, in some jurisdictions, absolute ownership of land is
not available to nationals or local corporations. If this is so, then the jurisdiction would be coloured green if
citizens can lease land for a very long term without material restrictions, such as 999 years, and can also
mortgage or sell the land or give it away or bequeath it under their wills without official consent because the
ownership is a close proximate of absolute ownership. If on the other hand citizens are entitled only to a
lease of, say, 70 years or less, or to similar rights of occupancy, and if there are limitations on dealing with
the land without official consent, such as mortgaging, selling or bequeathing it, then the jurisdiction would
be red.

This was the method used in this jurisdiction to obtain compensation in what is known as the Army Deafness claims.
The cases of Cotter and McDermott v Minister for Social Welfare (No 1) [1987] ECR 1453 and Cotter and McDermott
v Minister for Social Welfare (No 2) [1991] 1 ECR 1155 were effectively test cases for claimants impacted by social
welfare inequality.
29
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Q14 In Ireland nationals and local corporations are entitled to own land
absolutely.
True

False

Can't
say


Comment:
Historically, Ireland’s property and land ownership was instituted through the Feudal Tenure system
whereby the King held an allodial title and portioned his land to his tenants in chief who further partitioned
same to tenants in mesne, until ultimately land was transferred to tenants in demesne. Services and incidents
were charged upon the land where alienation of land occurred through subinfeudation, substitution and
mortmain. Indicatively, Feudal concepts still infiltrate contemporary Irish ownership precincts with the
freehold estates of fee simple, fee tail and life estate, the leasehold estate, the principle of alienability and the
feudal fee farm grants still subsisting. The Land and Conveyancing Law Reform Act 2009 has rejuvenated
the law in this area and dispensed with many archaic Feudal enactments.
Fundamentally, individuals in Ireland have a right to the ownership of land and property emanating from
their source within the Irish Constitution and under the European Convention of Human Rights (hereinafter
referred to as the ‘ECHR’). Article 43 and Article 40.3 of the Constitution of Ireland affords a double
protection to citizens with the non-interference with the right of property ownership and the right to transfer,
bequeath and inherit property both being guaranteed thereunder. Article 1, Protocol 1 of the ECHR,
recognises the same volition.
Companies in the same respect attract their right to ownership of property from the separate legal personality
doctrine30, whereby a company possess an independent legal personality distinct from its shareholders and
management. All the assets, liabilities and property of the company are owned absolutely by this separate
entity31.
Whilst individuals and companies are entitled to own land absolutely in Ireland, there are a number of other
interests and rights in land which may theoretically qualify their absolute freehold ownership title. Therefore,
the ownership conduit in Ireland further recognises interests such as a leasehold ownership, a licensee
arrangement, an easement, a freehold covenant, a right of residence, a future interest, a mortgage
arrangement or a co-ownership structure. Equity further acknowledges an absolute ownership title through
the use of promissory and proprietary estoppel and equitable Mortgages.32
The inheritance of land and property in Ireland is comparatively unequivocal and is governed by the
Succession Act 1965. Freehold land can be transferred inter vivos or upon death by a will or under the rules
of intestacy. Absolute ownership of land and property can also be displaced by de facto ownership through
Adverse Possession after a period of twelve years.

Saloman v Saloman & Co Ltd (1897), A.C. 22.
Michael Forde & Hugh Kennedy, ‘Company Law in Ireland’, Round Hall Dublin, (2007).
32 Fiona De Londras, ‘Principles of Irish Property Law’, Clarus Press, (2007) and Andrew Lyall with Albert Power,
‘Land Law in Ireland’, Roundhall, (2010).
30
31
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Security of land title and land registers
Generally Many jurisdictions improve the security of title to land by a registration system which, although
not necessarily state-guaranteed, has high reliability. An example is the Torrens system developed in
Australia and used in many other countries, eg Canada and England.
Most countries in the civil code groups do not have a title register but instead require documents concerning
land to be notarised and filed at the registry so that they can be searched. The United States does not
generally have title registers for land although there may be mortgage registers. They rely on title
registration companies which provide title insurance.

Q15 Most land in Ireland is registered in a land register which records most
major interests in land, eg ownership, mortgages and longer-term leases.
True

False

Can't
say


Comment:
Proprietary Land Registration plays an important role in the protection of owners and purchasers of property
and additionally in preserving the facilitation of financial transactions relating to land and property33. By
international comparative standards, Ireland has a comprehensive and fortified system of Land Registration
under which 93% of the total land mass of the State and 90% of legal titles in Ireland are registered34.
There is a dual mutually exclusive public35 system of recording land and property transactions in Ireland.
The Land Registry, a registration of title system for registered land, is governed by the Registration of Title
Act 1964 and provides a State guaranteed title to property. The Registry of Deeds, a registration of deeds
system, administered under the Registration of Deeds (Ireland) Act 1707, records the priority of registered
deeds and conveyances relating to unregistered land. Both frameworks are controlled and managed by an
independent statutory body, the Property Registration Authority (hereinafter referred to as the ‘PRA’), as a
corollary of the Registration of Deeds and Title Act 2006. The aforementioned Act generally supersedes the
antecedent Acts in this sphere along with the Land and Conveyancing Law Reform Act 2009.
The Land Registry adduces three Registers of Interests; freehold interests, leasehold interests and incorporeal
hereditaments with various classes of title registerable from Absolute, Qualified and Possessory to Good
Leasehold Title. The Registry consists of textual and spatial information personified in Folios and Maps,
with the former conclusive evidence36 of title to property and any right, privilege, appurtenance or burden
appearing thereon, where the latter operates a non-conclusive boundary indication. To ensure efficient
embodiment, registration in the Land Registry in Ireland is compulsory in a number of circumstances37.

Fiona De Londras, ‘Principles of Irish Property Law’, Clarus Press, (2007), p.p. 157.
Property Registration Authority at http://www.prai.ie on Thursday 26th February 2015.
35 Certified Land Registry copy Folios, Title Plans, Maps, Instruments along with Registry of Deeds Searches are all
publically dispensable for a fee.
36 As per The Mirror Principle under Section 31 of the Registration of Title Act 1964.
37 Land bought under the Land Purchase Acts, Land acquired after the 1st January 1967 by a Statutory Authority and
certain transactions in relation to properties located in various counties under relative Statutory Instruments.
33
34

28

© Allen & Overy 2015

Legal risk rating of Ireland | June 2015

The Irish Registry of Deeds is one of the oldest systems of its kind operating in the world38. This voluntary
conduit does not guarantee title and does not necessitate the registration of property but it provides an
incentive to attain priority standing of registered and unregistered deeds and conveyances relating to a
common piece of land. Priorities thereunder operate on the basis of a range of statutory rules and equitable
principles.
Internationally, Ireland ranks in 50th position out of 170 economic jurisdictions in terms of proprietary
registration39. The ranking methodology equates ease of property registration by reference to procedural
barriers, the time duration for competition and associated costs relative to the overall transaction equivalent.
Comparatively Georgia, Belarus and New Zealand rank in the top trinity, where Ireland’s European
counterparts France and Germany, rank at 126th and 89th respectively, with the US, India and China
witnessing positions of 29th, 121st and 37th accordingly, where conversely the recording of deeds and not the
registration of same is manifested40.

Land development restrictions
Generally Many countries restrict development and the change of use of land and require permits to be
obtained for any development or change of use.

Q16 In Ireland, apart from environmental controls (dealt with later), the control
of commercial development and the change of use of land is very light and, where
required, permits are quick and cheap to obtain.
True

False

Can't
say


Comment:
There is a complex regulatory system in place in Ireland for planning and a large amount of documentation
requirements. Planning law has been consolidated in the Planning and Development Act 2000, subsequently
amended by the Planning Act 2010. Its focus is on sustainable development – in all its various dimensions,
i.e. economic sustainability, social sustainability and cultural sustainability.41 Developers may be required to
fund community and recreational facilities when granted planning permissions. The Planning Act prohibits
the development of land unless it is authorised and carried out with the permission of the appropriate
planning authority or An Bord Pleanala.
The requirements relating to the application for planning permission are set out in the Planning and
Development Regulations 2001-2006 and are quite onerous. The applicant must give public notice of the
making of an application through a newspaper notice and a site notice. There are stringent requirements
about the nature of this notice.42 The application requires detailed information and the planning authority can

Andrew Lyall with Albert Power, ‘Land Law in Ireland’, Roundhall, (2010), p.p. 160.
per http://www.doingbusiness.org Property Registration Survey on Thursday 26th February 2015.
40 Andrew Lyall with Albert Power, ‘Land Law in Ireland’, Roundhall, (2010), p.p. 161.
41 As introduced by the Guiding Principles for Sustainable Spatial Development of the European Continent.
42 Article 17 Planning and Development Regulations 2001.
38
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require various documents, particulars, plans drawings and maps alongside the relevant fee. A failure to
comply with these requirements invalidates the application.43 Overall, the process is lengthy and complex.

Other indicators
Other indicators not surveyed include transfer costs, stamp duties and lessee protections.

Employment law
Generally The indicator here is whether it is easy or hard to hire and fire employees. The measures include
high minimum wages, maximum hours, minimum holidays, maternity rights, equal pay for equal work (nondiscrimination) and severance costs.

Q17 In Ireland, there are few controls on hiring and firing employees or on the
terms of employment.
True

False

Can't
say


Comment:
The contract of employment is central to Irish law. It is a contract for services44. The foundational contract
law concepts of offer, acceptance, consideration and the intention to create legal relations play a pivotal role
in establishing an employment contract. There are few further legislative controls. An employer can, and
often does, attach pre-conditions to a contract of employment. These can include reference requirements or
medical assessments. Once the offer of employment is made, and any such conditions are satisfied, it cannot
be revoked for to do so would result in a breach of contract.
Section 3(1) of the Terms of Employment (Information) Act 1994 requires that an employer supply an
employee with a written statement of the procedures to be followed in the event of dismissal. Irish law
mandates that this statement is received by the employee no later than two months following commencement
of the employment.
There are strict statutory requirements in place with respect to employee protection. These include areas such
as, but not limited to; maximum working hours and minimum holidays (Working Time Act 1997); maternity
leave (Maternity Leave Protection Act 1994); parental leave (Parental Leave Act 2006) and adoptive leave
(Adoptive Leave 1995, as amended by the Adoptive Leave Act 2005). An employee is entitled to a minimum
wage, currently of €8.65, per hour under the National Minimum Wage Act 2000. There is also protection
from discrimination on nine grounds listed in the Employment Equality Act 1998. Employee protection is
strictly controlled in Ireland and employees cannot be dismissed as a result of availing of these entitlements.
The termination of an employment contract is more complex45. It is subject to more legislative controls. The
grounds on which a legal action may be taken are set out below.

Article 26(3) Planning and Development Regulations 2001, as substituted by the 2006 Regulations.
Cox, Corbett and Ryan, “Employment Law in Ireland”, Clarus Press 2009.
45 Ibid.
43
44
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The first ground is for wrongful dismissal at common law. It is dependent on the terms of the contract and
occurs where there is a breach of one of the express terms. It focuses on the form of the dismissal. A breach
of the notice requirements is an example. The employer must follow fair procedures. An Unfair Dismissal is
different and is governed by the Unfair Dismissals Act 1977. Section 6(6) of this Act places the burden of
proof on the employer to establish that the dismissal was fair, subject to the requirement under section 2(1)
that the employee has had one year’s continuous service.
Additional grounds of mutual consent and frustration of the employment contract are less complex and allow
flexibility to the employer. This is all subject to fair procedures.
The termination of an employment contract may also result in a redundancy payment governed under the
Redundancy Payments Act 1967.
The Workplace Relations Bill 2014 is currently being reviewed in Ireland. An objective of this Bill, relevant
for present purposes, concerns the lessening of costs where conflict has arisen in the course of the
termination of the employment contract. It aims to replace the five operational workplace relation’s bodies
with two, simplifying the process for employers and employees alike.

Environmental restrictions

Q18 In Ireland the rules governing the environment and liability for clean-up are
very light and relaxed.
True

False

Can't
say


Comment:
Ireland has a well-developed system of environmental legislation, much of which is based on EU directives.
The Environmental Protection Agency (EPA), an independent public body established under the
Environmental Protection Agency Act (1992), along with local authorities, enforce environmental
requirements in Ireland. Enforcement is backed up by the court system with the vast majority of enforcement
actions requiring court sanctions as the use of administrative sanctions remains relatively undeveloped 46.
However it has to be said that enforcement action is not taken in every case and prosecutions will only be
pursued after full consideration of the event giving rise to environmental concerns. The OEE (Office of
Environmental Enforcement of the EPA) will consider the environmental and other effects of the offence but
prosecution will not be commenced or continued unless it is satisfied that there is sufficient, admissible and
reliable evidence that the offence has been committed and that there is a realistic prospect of conviction.

46

Alison Fanagan, Alan Roberts, Noeleen McHenry and Jason Milne, Multi-Jurisdictional Guide,
Environment, 2012/13.
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Openness to foreign business
Generally These indicators measure the degree to which the country is open to foreign businesses. The
indicators are quite generic and therefore subjective.

Foreign direct investment

Q19 In Ireland foreigners may freely own and control local companies outside
protected industries, such as media, banks and defence.
True

False

Can't
say


Comment:
The current law in Ireland allows foreigners to freely own and control local companies, subject to the
provisions of Irish law.
Where there is a statute governing the ownership of the semi-state body, this will need to be amended before
the body can be privatised. An example of this is the Postal and Telecommunications Act, 1983. This could
be made subject to conditions, such as Ministerial approval.
IDA Ireland is an organisation, designed to encourage and aid foreign investors in making their investment
or establishing their company, or a branch of their company in Ireland47.
Ireland has a corporate tax rate of 12.5% for trading income. There are also a number of grants available for
companies who seek to establish Ireland as their European base, which are provided by the IDA Ireland.
A policy statement published in July 2014 sets out the objective and strategic objectives of Ireland’s Foreign
Direct Investment Policy. This is designed to remain in place until 2020.
Foreign businesses are treated equally to Irish businesses in most areas. However, licence and permit
requirements do exist in certain areas, such as energy and broadcasting.
Where a foreign-controlled company seeks to establish a branch in this State, section 137(1) of the
Companies Act 2014 requires that there is one director who, subject to subsection (2) and section 140 must
be resident in an EEA State. This amends a previous statutory requirement, which required two directors to
establish a company. Section 137(2) allows for a non-EEA resident to control a company where the company
holds a bond to the value of €25,000 and in the prescribed form. This is security for a failure of the company
to pay, in whole or in part, a fine or penalty as specified in the table set out in the section. In such an event,
this bond will be payable to discharge the company’s liability, as explained in section 137(3).
Section 140 of the 2014 Act is also relevant to foreign persons wishing to own and control local companies
in Ireland. Section 140 (1) allows the Registrar to grant a Certificate under section 140(2), contrary to the
earlier provision of section 137(1), which requires the presence of at least one of the directors of the
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company in this State. This Certificate is proof that the Registrar is satisfied that there is a “real and
continuous link with one or more economic activities that are being carried out in the State”.
Where the foreign investors seek to set up a branch of their company in Ireland, this must be registered in the
Companies Registration Office under the EC (Branch Disclosures) Regulations 1993 (S.I. No. 395 of 1993).

Exchange controls

Q20 In Ireland, there are no exchange controls. Businesses may therefore have
foreign bank deposit accounts in foreign currency, borrow in foreign currency and
repatriate profits to foreign shareholders in foreign currency.
True

False

Can't
say


Comment:

Foreign currencies can be bought and sold freely in Ireland. Individual banking policies
demonstrate that in certain banks it is possible to hold a deposit account in a foreign currency. Some
of these banks will require that the holder of this account is already a customer of the bank.
The use of foreign currency in Ireland is subject to section 2(1) of the Exchange Control
Regulations, 1967 (S.I. 121/1967), which provides that all currency used shall be currency as set out
in the Regulations.
The company must act in accordance with Irish law and must not contravene The Criminal Justice
(Money Laundering and Terrorist Financing) Act 2010 which applies to Irish citizens and to foreign
investors. This Act gives effect to Directive 2005/60/EC governing the prevention of the use of the
financial system for the purpose of money laundering and terrorist financing. Section 7 of this Act
sets out the meaning of the offence of money laundering in the State for the purpose of the Act.
Section 7(i), relating to the “concealing or disguising the true nature, source, location, disposition,
movement or ownership of property, or any rights relating to the property”, is potentially very
relevant. Section 9(1) states that a person who commits this act outside the State is guilty of an
offence pursuant to section 7(1). Section 10 supplements this with the relevant provisions for aiding
and abetting.

Alien ownership of land

Q21 In Ireland, foreign-controlled companies have the same rights as nationals
or residents to own or lease land without a permit.
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True

False

Can't
say


Comment:
In Ireland, foreign-controlled businesses are on equal footing with Irish businesses in relation to obtaining a
permit.
The European principle of free establishment applies universally in this context and so it is not only
European companies who can establish freely in Ireland.
The relevant provisions governing the purchase or lease of land in Ireland is contained in the Land and
Conveyancing Law Reform Act 2009, as amended in 2013.
IDA Ireland encourage foreign investors in establishing their company, or a branch of their company in
Ireland and so there are grants available to aid foreign-controlled companies to launch their companies in the
State48.

Application of the law
Generally These indicators deal with the application of the law, as opposed to what the law actually says.
They are bound to be generic and subjective, a matter of impression.

Q22 In Ireland, the higher courts usually treat big businesses as fairly as they
treat individuals and do not favour local interests over foreigners.
True

False

Can't
say


Comment:
The Courts do not treat individuals and businesses the same way in this respect, but they treat both fairly.
The Courts will always recognize the inequality between an individual and a big business.
Furthermore, the Courts will be somewhat more sympathetic to two individuals outside of a commercial
setting. Technically, if there are two private individuals in a very similar situation which two companies
would find themselves in, the companies are, in our opinion, treated in a different way.
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However, having said that the Courts will recognize the (alleged) inequality between a business and an
individual, such inequality is not detrimental to a case provided certain circumstances were present.

Costs and delays of commercial litigation

Q23 The costs and delays of commercial litigation in the higher courts in Ireland
are not considered materially greater than in other comparable countries.
True

False

Can't
say


Comment:

Commercial Litigation in Ireland carries a heavy burden of costs relative to other jurisdictions worldwide.
The Oireachtas Public Accounts Committee published a report in 2011, eluding to evidence it had heard,
which directly and explicitly suggested that the cost of legal services in Ireland was amongst the highest in
the developed world, amounting to a significant deterrent to cross-border business in the State49. In Ireland a
costs average of €53,800 (27%) on a €200,000 claim is denounced, whereas comparatively costs of €25,337
(13%) are incurred in the rest of Europe50. The average duration to resolve an Irish court case is 515 days51.
Nonetheless, it might be considered that Ireland has been proactive and progressive in remedying this
deficiency. On the basis of the Report of the Justice Equality and Law Reform Legal Costs Working Group
(2005), the Report of the Irish Competition Authority (2006), the McCarthy Report (2009), the Law Reform
Commission recommendations (2010), the EU/IMF Memorandum of Understanding (2010) and the
Government’s Programme for National Recovery Plan (2011 – 2016), Ireland produced a Legal Services
Regulation Bill in 2011. Its objective is to enhance transparency within the profession and dutifully address
the predicament of Irish legal costs by establishing an independent Legal Services Regulatory Authority to
govern the professions of Solicitors and Barristers in Ireland52.
Ireland has also established the Commercial Court53, a division of the High Court, to deal with an array of
commercial litigation54as defined55, in order to introduce efficiency and reduce costs in the resolution of
commercial disputes in the State. The primary powers of the Commercial Court include entry to the
Reportedly, 50% of European Companies say they do not do cross border business because of the litigation
implications should a deal go wrong per Finfacts Team, ‘Commercial Litigation in Ireland on €200,000 claim double
cost in Europe; Average Irish Court case takes 515 days’, at http://finfacts.com on Thursday 26th February 2015.
50‘Quantifying the Cost of Not Using Mediation – a Data Analysis’, commissioned Report by European Parliament’s
Committee on Legal Affairs.
51‘Ibid.
52 The Bill is currently before the Houses of the Oireachtas as of Thursday 26th February 2015.
53 Order 63A of the Rules of the Superior Courts, S.I. No. 2 of 2004.
54 Disputes of a commercial nature between commercial bodies where the value of the claim is at least €1 million,
proceedings under the Arbitration Act 2010, Intellectual Property disputes, appeal or application for judicial review,
insurance and re-insurance matters, provision of services, operation of markets or exchanges in stocks or shares and so
forth.
55 Order 63A of the Rules of the Superior Court, S.I. No. 2 of 2004, I(1).
49
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Commercial List being at the discretion of the Judge, the power of the Court to adjourn proceedings to
facilitate mediation, conciliation and arbitration and the provision for short deadlines and costs penalties for
delay and tactical disruption. Albeit the front-loading of litigation costs, as a consequence of the immediate
preparation of cases demanded by the Court’s procedure, may be prohibitively challenging for smaller
litigants, the fact a matter is assigned a hearing date with 5 weeks of entry to the list ultimately results in a
diminution of costs.
Ireland has further witnessed a push by corporate entities and the Irish Commercial Mediation Association
for alternative dispute resolution mechanisms in addressing arduous commercial litigation costs, where costs
of €7,000 (3.5%) are incurred on a €200,000 claim when mediation is employed. The Irish Construction
Industry Federation saved an estimated €200 million in their transition from litigating commercial disputes to
availing of Mediation in lieu56. Studies have further reported that 83% of Irish lawyers believe that a prerequisite contract clause obligating parties to engage in settlement mediation prior to court action should be
introduced57.

Between 2001 and 2005, Irish Commercial Mediation Association as per http://icma.ie on Thursday, 26th February
2015.
57 Irish Commercial Mediation Association Survey of 150 law firms and 300 qualified mediators (2013).
56

36

© Allen & Overy 2015

Legal risk rating of Ireland | June 2015

Overall ranking
This overall ranking is achieved by a survey of all the rankings as shown in this table:
Question
1.

Insolvency set-off

2.

Security interest

3.

Universal trusts

4.

Director liability for deepening insolvency

5.

Financial assistance to buy own shares

6.

Public takeover regime

7.

Exclusion of contract formation

8.

Termination clauses

9.

Exclusion clauses

10.

Governing law clauses

11.

Foreign jurisdiction clauses

12.

Arbitration recognition

13.

Class action

14.

Ownership of land

15.

Security of land title and land registers

16.

Land development restrictions

17.

Employment law

18.

Environmental restrictions

19.

Foreign direct investment

20.

Exchange controls

21.

Alien ownership of land

22.

Court treatment of foreign big business

23.

Costs and delays of commercial litigation

True

Rating

False

Can't
say
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Commentary and suggestions for change
Ireland has a predominantly deeply comprehensive and enriched legal system which is highly-developed and
in line with other global common law jurisdictions.
In researching the variance of law arenas detailed throughout this Project, the students have identified three
cardinal conditions, which in addressing, Ireland could affirmatively guarantee further accessibility for
corporate entities and individuals in this jurisdictions.
Firstly, employment law in Ireland currently exists in disparate provisions in Irish legislation. It is
recommended that these relevant sections could be collated into one central comprehensive Act, such as the
Fair Work Act 2009 in Australia. This would make the law more accessible not only to employers and
employees, but also international companies. This would also benefit the Foreign Direct Investment
programme initiatives currently in place in opening Irish law up to foreign investors.
Secondly, the procedure for multi-party litigation is unclear and underused. While legislation containing a
provision allowing this type of litigation exists, its practical use is extremely limited. It provides only for
injunctive relief and does not allow claims in damages. Similarly, the “test case” scenario remains an
inadequate remedy, as the defendant is open to multiple claims and future claimants may receive vastly
different levels of compensation. In this regard, Ireland should considering implementing the 2005 the Law
Reform Commission recommendations on the adoption of an opt-in class action process called a Multi-Party
Action. While these recommendations have yet to be acted upon, they will bring much needed clarity in this
area.
Thirdly, corporate entities trading across borders are well protected under Irish and EU law and under the
main International Treaties. On the one hand, international litigation falls under the provisions of the
Brussels 1 Regulation, already amended, that ensures legal certainty of contracts. On the other hand, parties
that wish to submit their disputes to arbitration, can avoid the Irish Courts and benefit from the advantages
offered by the New York Convention.
Finally, The Companies Act 2014 is set to come into force in June 2015. The Act consolidates Irish company
law. The Act will bring Ireland up to date in terms of company law comparative to other jurisdictions. The
key changes include; provision for a new type of company, changes to company’s governance and structure,
including a one director requirement. It also sets out for the first time in statutory the company director’s
duties.
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Profiles
The survey was carried out by the following students:
Emer Mc Entaggart is a student of the LL.M. (International and European Business Law) at Trinity College
Dublin. She is a former University College Dublin (UCD) Higher Achiever Award Winner and graduated
from Law with Economics with a BCL European, having studied in the Université de Fribourg in
Switzerland as part of the Erasmus Exchange Programme. She is a current Intern with Eversheds in Dublin
and will be joining Mason Hayes & Curran as a Trainee Solicitor in June, 2015. She has a strong interest in
commercial law in particular with Competition Law and Anti-trust. She can be contacted on
mcentage@tcd.ie.
Louise Sharkey is a final year LL.B. student in Trinity College, Dublin. She will read for the LL.M.
programme at the London School of Economics in the coming academic year and has a particular interest in
Company, Commercial and Competition Law. She can be contacted on sharkel@tcd.ie.
Caoimhe Looby is a postgraduate student pursuing the LL.M. (Law) in Trinity College Dublin. She
graduated from the LL.B. in Trinity College Dublin in 2014. She will start a Dublin based commercial law
internship in June. Her main fields of interest are corporate law, aviation law and contract law. She can be
contacted at loobyc@tcd.ie.
Pedro Fernández is a postgraduate student of the LL.M. (International and European Business Law) at
Trinity College of Dublin. He graduated with honors from the LL.B in the University of Valencia (Spain) in
2014, having studied one year abroad in Dublin City University. His main fields of interest are International
Litigation, Arbitration, Aviation, Competition and Commercial Law. He speaks four languages (Spanish,
Catalan, English and French). He can be contacted at fernanpe@tcd.ie.

Members of the Faculty of Law, Trinity College, Dublin
Professor Blanaid Clarke, Trinity College Dublin
Blanaid holds the McCann FitzGerald Chair in Corporate Law at Trinity College Dublin, Ireland. Her
research interests include company law, corporate governance, financial services law, capital markets law
and takeover law and she has published extensively in these areas. Blanaid was appointed to the Irish
Central Bank Commission in 2010 and re-appointed in 2013.
Blanaid is currently a member of the OECD Corporate Governance Committee, the EU’s European
Securities and Markets Authority Takeover Bids Network and the European Commission's Informal Expert
Group on Company Law. She was previously a member of the European Commission’s Reflection Group on
the Future of EU Company Law. Blanaid participates in the European Model Company Act Group and the
University of Oslo’s Sustainable Companies project. She is a co-editor of Legal Studies and is on the
editorial boards of the Journal of Business Law and Palmer’s Company Law.
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Law School, Trinity College Dublin
The School of Law, Trinity College Dublin is ideally situated on the historic campus of Trinity College
Dublin in the city centre, close to the courts and the Oireachtas. It attracts students of the highest calibre and
currently has a student population of approximately 800 undergraduates and 190 post-graduates on its five
undergraduate degree programmes, Law, Law and French, Law and German, Law and Business and Law and
Political Science and postgraduate programmes. Modules available to students include administrative law,
civil procedure, corporate governance, confict of laws, constitutional law, European Union law,
environmental law, equity, evidence, family law, human rights law, international law, land law, public
interest law, sports law torts and trade union law.
The School of Law is very proud of its postgraduate programmes which have attracted and continues to
attract top legal graduates from prestigious universities around the world. Our aim annually is to have a class
that is academically excellent, as well as being dynamic and diverse, so that our students can have a
genuinely enriching time while they study with us. We offer four taught masters degree programmes Master in Laws (LL.M.), Master in Laws (LL.M. (International and Comparative Law), Master in Laws
(LL.M. (International and European Business Law)) and Master in Laws, (LL.M. (International and
European Intellectual Property Law))- and two research degree programmes - Master in Letters (M.Litt) and
Doctor in Philosophy (Ph.D.).

Practitioners
Catherine Duffy
Catherine Duffy is a Partner, and former head of, the Banking and Financial Services Department of A&L
Goodbody in Dublin and is head of the Aircraft Finance Unit. An experienced banking and finance lawyer
for over 25 years, her practice focusses on all aspects of banking including corporate and acquisition
financing, asset financing (property, aircraft and shipping), securitisation, tax-based financing and leasing
and general banking. Catherine was educated in Trinity College Dublin achieving a BA in Legal Science in
1984.
Berni Hosty
Berni Hosty is a Partner in the Corporate Department of A&L Goodbody in Dublin. Berni advises a wide
range of clients on corporate transactions, both in the domestic market and on international deals with an
Irish dimension, across a variety of business and industry sectors. Berni was educated in NUI Galway
achieving an LLB, B. Corp Law degree in 2001.
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Allen & Overy Global Law Intelligence Unit
The Allen & Overy Global Law Intelligence Unit is part of the international firm of Allen & Overy and
produces papers, surveys and other works on cross-border and international law within the field of its
practice. Allen & Overy is one of the largest legal practices in the world with approximately 5,000 people,
including some 512 partners, working in 40 offices worldwide. For further information, please contact
Philip Wood, philip.wood@allenovery.com or Melissa Hunt, melissa.hunt@allenovery.com.

Philip R Wood CBE, QC (Hon) BA (Cape Town), MA (Oxon) LLD (Lund, Hon)
Head, Allen & Overy Global Law Intelligence Unit
Special Global Counsel at Allen & Overy LLP
Visiting Professor in International Financial Law, University of Oxford
Yorke Distinguished Visiting Fellow, University of Cambridge
Visiting Professor, Queen Mary College, University of London

Philip Wood is one of the world's leading comparative lawyers and practitioners. He has written about 18
books on financial law. He was formerly a partner and head of the banking department of Allen & Overy.
For many years he has been developing innovative and pioneering methodologies for assessing legal
jurisdictions and has produced a book of maps of world financial law. His university textbook on the Law
and Practice of International Finance has been translated into Chinese and a Japanese version is forthcoming.
Melissa Hunt is project director of the Intelligence Unit and is responsible for the management of the project.
She carries out other work for the Intelligence Unit, including the preparation of tables covering rule of law
and legal infrastructure risks in the jurisdictions of the world.
Allen & Overy LLP
One Bishops Square
London E1 6AD
T: 00 44 (0)20 3088 0000
D. 00 44 (0)20 3088 2552
M. 00 44 (0)7785 500831
philip.wood@allenovery.com
intelligence.unit@allenovery.com
D. 00 44 (0)20 3088 2750
melissa.hunt@allenovery.com
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Allen & Overy LLP
One Bishops Square, London E1 6AD United Kingdom | Tel +44 (0)20 3088 0000 | Fax +44 (0)20 3088 0088 | www.allenovery.com
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Bratislava, Brussels, Bucharest (associated office), Budapest, Casablanca, Doha, Dubai, Düsseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, Istanbul,
Paulo, Shanghai, Singapore, Sydney, Tokyo, Warsaw, Washington, D.C. | BK:32087838.1 FINAL
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