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World Universities Comparative Law Project
The World Universities Comparative Law Project is a set of legal ratings of selected jurisdictions in
the world carried out by students at leading universities in the relevant jurisdictions. This legal
rating of Italy was carried out by students at the Bologna Alma Mater University.
The members of the Faculty of Law at the Bologna Alma Mater University who assisted the
students were:
- Carla Salvaterra
- Paola Manes
- Marina Timoteo
- Angela Carpi

Other assistants
- Giulia Giordano
- Giulia Loconte
- Giulio Errani
- Giulia Petragnani Gelosi

The members of the Practitioner Expert Panel with whom the students could discuss the questions
in the survey were:
- Maurizio Ragno – Solicitor
The Allen & Overy Global Law Intelligence Unit produced this survey and is most grateful to the
above for the work they did in bringing the survey to fruition.
All of those involved congratulate the students who carried out the work.
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Foreword
We are delighted and honoured for our university to have been selected as the reference for the legal rating
of Italy. We really appreciated the opportunity to acquire real familiarity in solving transnational legal issues
and to improve the knowledge about the operative modalities used by Allen & Overy in classifying data and
comparing them.
The aim of this survey is to look for general principles going beyond the data and compare how various legal
topics with international impact are dealt with around the world, in order to improve the mutual
understanding between different jurisdictions. In particular, this study is an attempt to address the issue of
legal comparisons with primary reference to wholesale financial and corporate law and transactions, rather
than to retail law. This has been a first real opportunity for the participants to start getting the experience
they need for an international career in law and to test their propensity to understand the reasons for the big
differences to be found in legal systems around the world.
The methodology used in this research is based on the use of a colour-coding. This allows a prompt and
immediate comparison between the different legal systems synthesising information contained in hundreds
of legal treatises. Moreover, this legal rating is centred on two aspects of law outlining the importance of the
so called “black letter law” and of the “law in practice”, which permits an even more realistic overview. We
undoubtedly find the outcome of the survey to be most effective and helpful and we hope that the reader will
agree.
We are glad to express our full support for this project, which is perfectly in line with the strategy of the
University of Bologna striving to encourage students to engage international experiences and legal
researches with the ultimate purpose of a better transnational dialogue. In all its core activities, Alma Mater
Studiorum aims at being always up to date with respect to the continuous flow of legal evolutions, which are
typical of the current expanding globalisation.
This study is based on the research carried out by more than seventy students from Alma Mater Studiorum
University of Bologna. Our students have been glad to get in touch with such an international environment
and they considered this research as a unique opportunity to learn, a practical exercise of attitudes of
flexibility, mutual understanding and open mindedness: a chance to face topics with an international impact.
Thus, we are most grateful to all the students and assistants of Alma Mater Studiorum University for being
willing to participate in this project.
Finally, we would like to pay a special tribute to the intellectual flair and dedication of the Professor Paola
Manes and Mr Zheng Hui of Allen & Overy LLP, who managed and guided this project. Their experience,
together with their strong interest, lead each participant to do his best and to collaborate with the others in
order to improve significantly the quality of the result.

January 2015
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Description of the legal rating method
Introduction
This paper assesses aspects of the law in Italy with a view to rating the law in the relevant areas. The survey
is concerned primarily with wholesale financial and corporate law and transactions, not with retail law.
Legal risk has increased globally because of the enormous growth of law; because of its intensity; because
many businesses are global but the law is national; because nearly all countries are now part of the world
economy; and because the law is considered to play a very significant role in the fortunes of our societies.
Liabilities can be very large and reputational losses severe.
The survey was carried out by students of Private Comparative Law at Alma Mater Studiorum University of
Bologna. The survey was designed by the Allen & Overy Global Law Intelligence Unit.
The students were requested to express their views freely and in their own way. The views expressed are
their views, not necessarily those of Alma Mater Studiorum University of Bologna, the members of the
Practitioner Expert Panel or the Global Law Intelligence Unit, the members of Allen & Overy.

Methodology
The survey uses colour-coding as follows:

True

False

Can't
say

Blue generally means that the law does not intervene and the parties are free, ie the law is liberal and open.
Red generally means that there is intense legal intervention, usually in the form of a prohibition.
Green and yellow are in-between.
The purpose of this colour-coding is to synthesise and distil information in a dramatic way, rather than a
legal treatise. The colours correspond to a rating of 1, 2, 3 or 4, or A, B, C or D.
The cross in the relevant box signifies the view of the students carrying out this assessment of the position of
Italy. This is followed by a brief comment, e.g. pointing out qualifications or expanding the point. These
comments were written by the students.
The colour-coding does not usually express a view about what is good or bad. Whether the law should
intervene in a particular arena is a matter of opinion. The scale is from low legal intervention to intense legal
intervention or control. This is not a policy or value judgment as to whether or not the law should or should
not intervene. Jurisdictions often disagree on whether the law should intervene and how much. So one of
the main purposes of this survey is to endeavour to identify some of the points of difference so as to promote
fruitful debate.

Black letter law and how it is applied
This survey measures two aspects of law. The first is black letter law, ie what the law says or the written law
or law in the books.
8
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The second measure is how the law is applied in practice, regardless of what it says. Thus, the law of Congo
Kinshasa and Belgium has similar roots but its application is different.
Although there is a continuum, these two measures have to be kept separate. Otherwise we may end up with
just a blur or noise or some bland platitude, eg that the law depends upon GDP per capita.
In fact, only the last two questions deal with legal infrastructure and how the law is applied. All of the others
deal with the written law, without regard to enforcement or application.

Key indicators
The survey uses key indicators to carry out the assessment. It is not feasible to measure all the laws or even
a tiny fraction of them. The law of most jurisdictions is vast and fills whole libraries.
The key indicators are intended to be symptomatic or symbolic of the general approach of the jurisdiction.
To qualify as useful, the indicator must usually be (1) important in economic terms, (2) representative or
symbolic and (3) measurable. In addition, the indicators seek to measure topics where jurisdictions are in
conflict. There is less need for measuring topics where everybody agrees.
An important question is whether this method is useful or not, and, if it is, whether the indicators are
relevant.

Legal families of the world
Most of the 320 jurisdictions in the world, spread just under 200 sovereign states, can be grouped into legal
families. The three most important of these are: (1) the common law group, originally championed by
England; (2) the Napoleonic group, originally championed by France; and (3) the Roman-Germanic group,
originally championed by Germany, with major contributions from other countries.
The balance of jurisdictions is made up of mixed, Islamic, new and unallocated jurisdictions.
Many aspects of private law are determined primarily by the family group, but this is not true of regulatory
or economic law.

Excluded topics
This survey does not cover:











transactions involving individuals
personal law, such as family law or succession
competition or antitrust law
intellectual property
auditing
general taxation
macroeconomic conditions, such as inflation, government debt, credit rating or savings rates
human development, such as education, public health or life expectancy
infrastructure, such as roads, ports, water supply, electricity supply
personal security, such as crime rates, civil disorder or terrorism.

Banking and finance
Introduction
Banks and bondholders (typically also banks, but also insurance companies, pension funds and mutual funds)
provide credit or capital. Their main risk is the insolvency of the debtor and therefore the key indicators
intended to measure whether the law supports those habitual creditors or debtors, such as large corporations
© Allen & Overy 2014
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as borrowers, when it matters, ie on bankruptcy. This is when commercial law is at its most ruthless in
deciding who survives and who drowns.
This debtor or creditor decision is implemented mainly through the bankruptcy ladder of priorities. A feature
of common law systems is the presence of super-priority creditors who are paid before anyone else creditors with a set-off or a security interest and beneficiaries under a trust. For example, if a bank has
universal security over all the assets of a company, the bank is paid before all other creditors, including
employees and trade creditors. This regime therefore protects significant creditors who such as banks.
Jurisdictions based on the English common law model give super-priority to all three claimants. Traditional
Napoleonic jurisdictions typically do not allow insolvency set-off, have narrower security interests and do
not recognise the trust. Their bankruptcy ladder favours greater equality of creditors. Most traditional
Roman-Germanic jurisdictions are in-between. They allow insolvency set-off and have quite wide security
but most do not recognise the trust. There are wide exceptions to these generalisations.

Insolvency set-off
Generally If set-off of mutual debts is allowed on insolvency, the creditor is paid. If it is not allowed, then
effectively the creditor is not paid. Very large amounts are involved in markets for foreign exchange,
securities, derivatives, commodities and the like, so that the question of whether exposures should be gross
or net is a matter of policy as to who the law should protect.

Q1In Italy, creditors can set off mutual debts on the insolvency of a debtor if they
are incurred before notice of the insolvency.
True

False

Can't
say

X
Comment:
Analysing the theme of insolvency set-off, we noticed that this issue is differently solved by the two systems
of common law and civil law. Our Civil Code foresees the general institute of compensazione (i.e.
compensation) as one of the ways of extinguishing an obligation: it permits creditors to satisfy their credits
by setting off mutual debts with the debtor (as stated in the Art. 1241-1252 of the Civil Code).
However, in the case of insolvency of the debtor, the mechanism of compensazione has to be combined with
the rules applying to bankruptcy. First of all, Italian legislation generally states the main principle of equality
among creditors (the so called par condicio creditorum). In set-off matter the Legislator allows a waiver to
this principle; according to Article 56 of the Royal Decree 267/1942 (as amended by the subsequent
normative), creditors have the right to set off mutual debts on the insolvency of a debtor if they are incurred
before declaration of the insolvency. Our legislation thus refers to the moment of the official declaration of
the insolvency rather than its notice.
Finally, it is important to mention the discipline of Article 7 of the Legislative Decree 170/2004, which
foresees the introduction of “close-out netting” clauses in contracts, allowing the creditor to set-off mutual
debts according to the conditions outlined in the contract.

10
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Security interests
Generally Security interests give priority to the creditor with security - typically banks - who are the main
providers of credit in most countries.
In traditional common law jurisdictions, a company can create universal security over all its present and
future assets to secure all present and future debt owed to a bank. Once registered, the security is valid
against all creditors, except that the floating collateral ranks after preferred creditors - typically wages and
taxes. The security can be granted to a trustee for creditors. On a default there are no mandatory grace
periods and the creditor can enforce out-of-court by appointing a receiver (a type of possessory manager) or
by private sale. But in some common law jurisdictions there are freezes on enforcement in the event of a
judicial rescue of the debtor. Also, in some of these jurisdictions there are stamp duties.
On the other hand, in many traditional Napoleonic jurisdictions, universal security is not possible, neither is
security for all future debt. There is no trustee to hold the security. On enforcement, there are grace periods
and no receiver. Sale is through the court and a public auction. Preferential creditors rank ahead. Some
countries have a freeze on enforcement under a judicial rescue statute.
The main policy issue is therefore whether security should be encouraged or whether the law should
intervene to impose greater equality.
The main tests are (1) scope of eligible assets, (2) debt secured, (3) trustee, (4) priority over preferred
creditors, (5) private enforcement and receiver, (6) no rescue freezes and (7) low costs.

Q2 In Italy, the law offers a security interest which is highly protective of the
secured creditor.
True

False

Can't
say

X
Comment:
According to Article 2740 of the Italian Civil Code, a debtor is liable with all his present and future assets for
the performance of his obligations; limits on his/her liability are not allowed besides the cases expressly
provided by the law. However, unlike English law, our jurisdiction does not foresee a security for all present
and future debts; nevertheless, there is a kind of contract, called “fideiussione omnibus” (ie omnibus
guarantee), performing a similar function. In the fideiussione omnibus the parties have to set a maximum
guaranteed amount (according to Law 154/1992, which modified Article 1938 of the Civil Code).
In our system the creditors of the same debtor have the right to an equal treatment: according to Article 2741
of the Civil Code, they are all entitled to collect the money they are owed in proportion to their credit, even
in the case of forced sale of the debtor’s property. If a creditor had previously assured himself through
appropriate instruments such as pledges, mortgages or other means called causes of “prelazione” (i.e.
preference in satisfaction), he is considered to be preferential and acquires the right to be preferred over the
other creditors. If the parties have fixed a time limit, this is presumed to be in the debtor’s favour (Article
1184 of the Civil Code); whereas, if it was not established, it is considered to be in favour of the creditor or
of both parties. Anyway, the debtor’s bankruptcy does not arise automatically if he does not carry out his
© Allen & Overy 2014
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obligations within the prearranged period of time: the obligee has to issue a formal document to inform the
obligor of his default.
Finally, it is also important to remember that, unlike in common law, in Italy bankruptcy does not only
concern private law, but public law as well. This implies that insolvency procedure is subject to very detailed
and strict rules in order to ensure fairness and transparency and that the Court has very incisive powers of
intervention. Thus, all the different rescue procedures to avoid bankruptcy and to satisfy different creditors
are strictly regulated by the law as well.

Universal trusts
Under a trust, one person, called the trustee, holds title to the assets of another person, called the beneficiary,
on terms that, if the trustee becomes insolvent, the assets go to the beneficiary and are not used to pay the
trustee's private creditors. The assets are immune and therefore taken away from the debtor-trustee's
bankrupt estate.
The main examples of trusts are custodianship of securities, pension funds, securities settlement systems and
trustees of security for bondholders and syndicate banks. The amounts involved are enormous.
All jurisdictions have an effective trust of goods (called bailment or deposit). The common law group has a
universal trust for all other assets (land and intangible property). Most members of the civil code group do
not have a universal trust, subject to wide exceptions, especially for custodianship of securities. A few
countries in this group have a universal trust by statute, e.g. France and China.

Q3 Italy has a universal trust for all assets.
True

False

Can't
say

X
Comment:
Italy represents a precious example of a Civil law country where the trust was recognised through the
ratification of the Hague Convention (Law 364/1989) and where, since its recognition, it has encountered an
increasing success and popularity among practitioners and clients. In broad terms all trusts falling in the
scope of the definition offered by the Hague Convention (in Art. 2) will be recognised as trusts from an
Italian judge. However, because Italy does not have its own trust law, all trusts recognized in Italy will be
subject to the foreign trust law applicable according to articles 6 and 7 of the Convention. Therefore, in
principle, the creation of “universal trusts” is possible in our legal system.
However, there are some practical limitations that need to be considered. In particular, Article 15 of the
Convention provides a list of matters which cannot be derogated by trust provisions inconsistent with
binding domestic rules (the list includes “the protection of minors and incapable parties; the personal and
proprietary effects of marriage; succession rights, testate and intestate, especially the indefeasible shares of
spouses and relatives; the transfer of title to property and security interests in property; the protection of
creditors in matters of insolvency; the protection, in other respects, of third parties acting in good faith”). For
instance, speaking of succession rights, a typical civilian regime of “forced-heirship” empowers some of the
descendants of the de cuius (in broad terms, his/her closest relatives) to bring an action (“action of
reduction”) to receive a certain share of inheritance. After the death of the settlor, those legally entitled to
12
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shares of inheritance, according to Article 536 and following of the Civil Code, can bring an “azione di
riduzione” (= literally “action of reduction”) to obtain their portion of estate. The share is calculated on the
basis of the relictum plus the donatum, and what was given away on trust during the life of the deceased
happens to be included in the donatum (which means that the trust could be set aside after the death of the
settlor if his/her “forced-heirs” decided to do so). Also, Article 18 establishes that “the provisions of the
Convention may be disregarded when their application would be manifestly incompatible with public
policy”.
It is also important to remember the Italian choice of opt-out concerning Article 20 of the Convention and
the trusts declared by judicial decisions “per ope legis” (such as resulting or constructive trusts) and not by
express agreement of the parties.

Other indicators
Other bankruptcy indicators not measured here include freezes on the termination of contracts, fraudulent
preferences, the priority of rescue new money, the presence and intensity of corporate rescue proceedings
and recognition of foreign insolvencies. Director liability for deepening the insolvency is dealt with below.
Other financial law topics not covered in this survey include the regulatory regime, especially capital,
liquidity, authorisation of financial business, conduct of business, control of prospectuses, control of market
abuse and frauds, such as insider dealing, and the insolvency regime for banks. Financial regulation is a very
large field.

Corporations
Introduction
Financial law involves competition between debtors and creditors so that jurisdictions can be positioned on a
straight line. Corporate law however involves three main competitors: (1) shareholders, (2) creditors and (3)
managers - a triangle. If the key indicators show that a jurisdiction strongly favours one or other of the
parties at the points of the triangle, whether creditors, shareholders or management, then one can begin to
build up a picture of the choices which the jurisdiction habitually makes in resolving the conflicting interests
of the parties.
For example, a very tough prohibition on financial assistance (which is protective of creditors against
shareholders) tends also to support an attitude to other principles of the maintenance of capital or to support
the proposition that mergers by fusion are difficult (because they can prejudice creditors). This would be
true of the English regime in 1948. Similarly, a view which easily imposes personal liability on directors for
deepening an insolvency might also show a legal approach which is not supportive of the veil of
incorporation in other areas, eg shareholder liability and substantive consolidation on insolvency.
The two extreme corporate law models are the Delaware model and the traditional English model,
exemplified by the English Companies Act 1948 (now superseded). Napoleonic and Roman-Germanic
models are in-between to varying degrees.
The Delaware regime is highly protective of management in the key areas. The traditional English regime
favours creditors on most of the key contests and, where creditor interests are not involved, it tends to favour
shareholders as opposed to managers.

Director liability for deepening an insolvency
Generally If the law imposes personal liability on directors for deepening an insolvency, eg carrying on
business and incurring debts where there is no reasonable prospect of paying them, then the regime is hostile
to the interests of management. The legal risks of management are increased.
© Allen & Overy 2014
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There are basically four regimes internationally: (1) directors are hardly ever liable for deepening the
insolvency, eg Delaware and most US jurisdictions, plus some traditional English jurisdictions which only
punish fraudulent trading; (2) directors are liable for serious negligence (England, Singapore, Australia,
Ireland); (3) directors are liable for mere business misjudgements deepening the insolvency (France); and (4)
directors are liable if they fail to file for an insolvency proceeding after the company becomes insolvent
(France, Germany and others).

Q4 In Italy the law rarely imposes personal liability on directors for deepening the
insolvency and there is no rule that the directors must file for insolvency when the
company is insolvent.
True

False

Can't
say

X
Comment:
The scope and the relevance of directors’ liability are substantial in the Italian legal system.
In general, according to Articles 2392-2395 of the Italian Civil Code, a director can be responsible for
damages caused to the company, the company’s stakeholders and third parties. In particular, directors happen
to be exposed to a considerable risk when the company is insolvent. The Italian Insolvency Law (namely the
Royal Decree 267/1942) contains strong punitive measures not only towards the owners of the business but
also towards the directors. This choice is consistent with the general conception of insolvency in our legal
system: similarly to the French or German ones, our discipline conceives insolvency as source of infamy and
social demerit, and not as a possible consequence of the entrepreneurial courage and resourcefulness. In
particular, Article 216 of the above mentioned law establishes that directors incur in personal liability when
“they committed such heavy imprudence dealings to postpone/deepen insolvency or they worsened its own
financial difficulty not filing for its own insolvency or behaving with gross negligence”.

Financial assistance to buy own shares
Generally Many jurisdictions prohibit a company from giving financial assistance to buy its own shares.
The typical example would be where a bidder finances the acquisition of a target company by a loan and
after the takeover arranges for the target to guarantee the loan and charge its assets to secure the guarantee.
The commercial effect is similar to the repayment of the share capital of the target before its creditors are
paid. Shareholders should be subordinated to creditors.
The prohibition therefore favours creditors against shareholders of the target.
The Delaware regime does not prohibit financial assistance. The traditional English regime has a wide
prohibition (not England any more). Most Roman-Germanic regimes are against it, with Napoleonic regimes
hesitant. The EU has a prohibition against financial assistance by public companies. Some countries allow
financial assistance by private companies if solvency is established.
A contravening transaction is usually a criminal offence and void.

14
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Q5 Italy permits a company to grant financial assistance for the purchase of its
own shares.
True

False

Can't
say

X
Comment:
Despite the traditional ban imposed on companies on the provision of loans and guarantees to purchase or
subscribe their own shares, new provisions implementing EU Directive 2006/68/CE were enacted by the
Legislative Decree 142/2008, which, in certain circumstances, allows Italian joint-stocked companies (SpAs)
to supply financial assistance.
With the latter, the financial assistance regime set out in Article 2358 of the Italian Civil Code was amended.
Its new main features can be summarised as follows:
a) the granting of loans and security interests must be authorised by the extraordinary shareholders’
meeting of the relevant company;
b) the directors of the relevant company shall draft a written report outlining, from a legal and economic
standpoint, the terms and conditions of the transaction, its business purpose, the specific interest, the
related liquidity and solvency risks for the relevant company and the shares’ purchase price payable by
the third party acquirer. The directors shall also confirm that the transaction will be implemented at fair
market conditions and that they have duly vetted the creditworthiness of the entity receiving financial
assistance;
c) where financial assistance is granted to members of the company’s board, to its parent company or to
members of its parent company’s board, the report must also attest that the transaction is in the
company’s best interest;
d) the aggregate amount of the loans and the guarantees granted by any company for the purposes of the
acquisition or subscription of its own shares cannot exceed the aggregate amount of the profits and
reserves available for distribution as shown in the company’s latest approved balance sheet.
Even through a trust company or a third party, the company cannot accept its own shares in escrow. Except
for the requirement relating to the aggregate amount of loans and guarantees, the other requirements set forth
in points above do not apply to transactions carried out to promote the purchase of shares by employees of
the company or its affiliates. Any agreement entered into in breach of the financial assistance rules must be
considered null and void.
Companies incorporated in the form of Italian limited liability companies (Srl) are still prevented by Article
2474 of the Italian Civil Code from giving financial assistance, except for the innovative start-ups.

Public takeover regime
Generally A public takeover regime which is free and open tends to favour managers who can guard against
takeovers by poison pills and the like and who have relative freedom to acquire other companies. An
example is the Delaware regime. A restrictive regime on the lines of the British system tends to favour
shareholders.

© Allen & Overy 2014
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The chief features of a restrictive regime are: (1) the bidder must make a mandatory bid in cash when a
threshold of shares in the target is reached, e.g. 30%; (2) the bidder must pay the same price to all
shareholders (sharing the control premium); (3) no partial bids (getting control on the cheap); (4) proof of
certain funds to implement the offer; (5) compulsory acquisition of dissenting minorities (squeeze-out); (6)
fixed timetable; (7) no ability of the managers to frustrate a bid by poison pills without shareholder approval;
and (8) control of the content of circulars, especially forecasts.

Q6 Apart from exchange controls and restrictions on foreign direct investments,
the public takeover regime in Italy is open and has few restrictions.
True

False

Can't
say

X
Comment:
In the Italian legal system, the public takeover regime is subjected to a restrictive discipline even though it
has been attenuated by the transposition of the European directive 2004/25/CE, which uniformed the
European public takeovers regime and which was implemented in Italy by the Legislative Decree 146/2009.
Firstly, a general protection is guaranteed to shareholders by “CONSOB”, a special Authority founded in
1974 which is responsible for regulating the Italian securities market and guard the entire public takeover
proceeding from the communication to the publication of the circular: at these purposes, CONSOB’s
approval is necessary, as law prescripts, through the standards of full transparency, equal treatment of the
shareholders, fairness and legality.
The Italian regime tends to favour the shareholders’ ownership structure by encouraging the formation of a
majority in the general meeting of the shareholders in particular after the public takeover. For this purpose,
when the threshold of 30% of shares is reached, the bidder must acquire the minorities (Mandatory Public
Takeover); in addition to this, in case of the acquisition of more than 95% of shares, the bidder must acquire
also the minorities shareholding, if it is requested (this is the so called “squeeze-out”); moreover, if the
bidder acquires 90% or more of the shares, he must acquire also residual shares, if he is not able to guarantee
to the other shareholders a sufficient public float, so that they can sell their shareholdings regularly. In
addition to this, the possibility to make partial bids is limited by the law. Last but not least, the law protects
shareholders by managers who carry out formal deeds or actions trying to frustrate the aims of a hostile
takeover (the so called “poison pills”). For this case, the law prescripts the mandatory approval of the
general meeting of the shareholders, except for when different terms are posed in the articles of the
association: this constitutes the passivity rule.

Other indicators
Other important indicators are corporate governance (difficult to measure), free ability to merge companies
by fusion, the one-share-one-vote rule, and, to a lesser extent, minority protections. Other indicators relate to
quick and cheap incorporation, the ultra vires rule, maintenance of capital, no par value shares, shareholder
liability, substantive consolidation on insolvency and disclosure. These are not measured here.
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Commercial contracts
Introduction
Contract is at the heart of commercial life, and is everywhere. In fact, the main tenets of contract law across
the main families of jurisdictions are consistent - it is in the fields of insolvency and property law where the
main differences emerge. It is true that there are contract differences, for example, between writing
requirements, open offers, the time of acceptance and specific performance, but often these differences are of
lesser significance in practice in the business field.
The key indicators the survey chooses all tend to symbolise whether the approach of the jurisdiction to
contract is hard or soft. If the approach is hard, then the jurisdiction tends to support predictability in
business contracts so that certainty and freedom of contract are valued more than mitigating the risk of
occasionally abusive behaviour and unfair results, especially for weaker parties. A soft jurisdiction tends to
give greater primacy to notions of good faith and the like.

Exclusion of contract formation
Generally Commercial parties often wish to be able to negotiate heads of terms commercially without being
bound by a contract. In some jurisdictions, the courts are ready to infer that the parties are bound if the terms
are sufficiently clear, even if they have said expressly that they do not intend to be bound.

Q7 In Italy, parties are not bound to heads of terms if they expressly state that the
terms are "subject to contract" or some such clear phrase.
True

False

Can't
say

X
Comment:
One of the most important principles in this issue is the rule of “bona fide” which expresses the duty of the
parties of a contract to behave correctly and with loyalty during the phases of negotiation, formation,
execution and interpretation of the contract. This concept is clearly stated in Article 1337 of the Civil Code,
which regards the discipline of negotiations and the so-called “pre-contractual” liability.
The violation of bona fide duty during contract negotiations will cause the obligation to pay compensatory
damages in order to indemnify the other party for the loss suffered as a result of the unlawful conduct. This is
the core of pre-contractual liability. There is a large debate over the nature of this kind of liability: for some
scholars (and the Court of Cassation) it finds its roots in the discipline of torts; according to others it should
fall in the scope of contractual liability; other commentators classify it as a “tertium genus” of liability. What
is sure is that it arises in the phase of negotiations when a material behaviour or omission judged to be
inconsistent with good faith is out in place by one the parties.
In conclusion, under Italian law, the parties to a contract can be liable in respect to a contract even before its
conclusion, if the judge believes one of them did not behave according to good faith.
A mention to the topic of preliminary contracts needs to be done referring to this topic. Preliminary contracts
are contracts (and for this reason they cannot fall in the scope of pre-contractual liability) obliging the parties
© Allen & Overy 2014
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to sit and negotiate another contract. The performance of a preliminary contract consists of negotiating
another contract. One would think that this type of agreement does not imply that the parties will actually
conclude the future contract and then perform it: indeed, they only agreed to negotiate it. However, parties
tend to set out in the preliminary agreement all crucial terms of the future contract. Where this happens, the
judge is allowed to order the execution of the specific performance of the contract the parties were supposed
to negotiate, in the case one of the parties did not comply with the obligation of the preliminary contract
(Article 2932). However, it is possible for the parties to a preliminary contract to limit the mentioned power
of the judge by stating that the preliminary terms are all “subject to contract”.

Termination clauses
Generally many contracts, especially loan contracts, leases of goods and long-term sales contracts, contain
events of default on the occurrence of which one party can terminate the contract. Jurisdictions that uphold
freedom of contract and the literal interpretation of contract give effect to these clauses and do not rewrite
the contract according to the court's notions of what is fair. Other jurisdictions prefer good faith. We ignore
consumer contracts - where there may be consumer protections.

Q8 In Italy, a termination clause in a loan or sale of goods contract between
sophisticated companies (not individuals) providing for the termination of the
contract immediately on certain events is usually upheld, even if the event concerned
is relatively trivial.
True

False

Can't
say

X
Comment:
In Italy the concept of “sophisticated company” could involve a very large part of corporate legislation, we
will mainly refer to joint-stocked companies (SpAs) and limited liability companies (Srl).
As for the termination of contracts between companies in Italy, it is fundamental to distinguish judicial and
extrajudicial methods: the former are the quest for fulfilment and the termination of the contract (Article
1453 of the Civil Code) and they cause the involvement of the court. The latter are the notice to fulfil
(Article 1454), the material term (Article 1457) and the express termination clause (Article 1456). Indeed,
the parties can decide to make the termination of a contract depend on any kind of event, subject to
reasonable limits imposed by the law. In fact, our legal system considers a series of requirements that such a
condition must comply with: it cannot be merely potestative, it cannot be impossible, it cannot be illegal
(Artt. 1354-1355). As far as extrajudicial methods are concerned, the judge will be involved only if the
parties ask for his/her opinion.
About the “triviality” of the event, Italian legislation on conditions does not give any importance to the
rationality of the event upon which the termination of the contract depends.
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Exclusion clauses
Generally Contracting parties often seek to exclude their liability for defective performance of the contract.
So the issue is whether these exclusion clauses are generally upheld if they are clear and whether freedom of
contract is allowed in this area.

Q9 In Italy, exclusions of liability in most commercial contracts between
sophisticated companies, such as a sale of goods contract, are generally upheld if they
are clear.
True

False

Can't
say

X
Comment:
The patterns of joint-stocked companies (SpAs) and limited liability companies (Srl) are subjected to the
general regulation in the field of liability, i.e.:
a) Exclusions of liability are generally upheld if they are written in the contract and expressly approved by
the contracting parties, ex Article 1341 of the Italian Civil Code;
b) Clauses which exclude liability for fraud or gross negligence are always invalid according to Article
1229 of the Italian Civil Code;
c) In sale of goods contracts, the parties can increase or reduce the warranties, and they can also stipulate
for the seller no need to furnish any warranty. However, the seller is always liable for selling a good that
is not in his property, even in the case the contractors agreed to relieve him by giving this warranty, ex
Article 1487 of the Italian Civil Code.
For what concerns B2C (Business to Consumer) contracts, in addition to the above mentioned discipline,
further provisions are found in the Legislative Decree 206/2005 (“Codice del Consumo”), where a number of
rules aiming to give stronger protection to consumers dealing with business counterparties are set out:
a) The figures of the professional and of the consumer are defined (Article 3);
b) The duty of the professional to inform properly and entirely the consumers is set (Article 5, paragraph 3
and Article 52);
c) There is an open list (expansible by the judge) of “unfair terms” (Article 33); some of which (letters a, b,
l) are invalid in any case (Article 36), while the others are invalid only if unilaterally imposed to the
consumer by the business (professional);
d) The producer’s liability in case of damages from defective products is disciplined in Part IV, Title I
(Article 114 and subsequent).

Other indicators
Other contract indicators not assessed here include writing formalities, open offers, mistake, frustration,
damages, penalties, specific performance and whether notice of assignment of the contract to the debtor is
mandatory if the assignment is to be valid on the insolvency of the assignor.
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Litigation
Introduction
The first three key indicators of governing law, jurisdiction and arbitration tend to show whether the
jurisdiction does or does not place a high value on international comity and freedom of contract as opposed
to national primacy.
The indicator on class actions tends to show whether or not the jurisdiction's litigation system is orientated
towards plaintiffs, especially mass plaintiffs in product liability cases. This indicator may also show the
attitude of the jurisdiction to the protection of individual parties as against business parties, both in terms of
the incidence of costs and enforcement.

Governing law clauses
Generally Most countries apply a foreign governing law of a contract even if there is no connection between
the contract and the jurisdiction. If the courts do not uphold the governing law, the effect is that the contract
obligations may be different.

Q10 The Italian courts will apply an express choice of a foreign law in a loan or
sale of goods contract between sophisticated companies, even though the contract has
no connection with the foreign jurisdiction, but subject to Italian public policy and
mandatory statutes.
True

False

Can't
say

X
Comment:
It is important to define the meaning of the word “foreign” in the Italian legal system: indeed, one should
make a distinction between foreign countries that belong to the European Union and those that do not; as a
matter of fact, the law applied to these situations can be very different.
On the one hand, Article 1322 of the Italian Civil Code states that the parties can freely choose to determine
and customize all the terms of the contract, even if they are not ruled by the law, as long as they are directed
to realize interests worthy of protection pursuant to the legal systems.
On a European level, the “freedom of contract” principle mentioned above finds recognition in the
“Regulation on the law applicable to contractual obligations” EC/593/2008 of the European Parliament and
of the Council, subscribed in Rome in 2008. This regulation expressly states that the law applicable to the
contract shall be the one chosen by the parties (Article 3). The choice “shall be made expressly or clearly
demonstrated by the terms of the contract or the circumstances of the case”. In addition, the Regulation
establishes the observance of other countries’ mandatory provisions (Article 3) and internal mandatory
provisions (Article 9). This discipline applies not only to loan and sale of goods, but as a general principle,
applicable to contracts of all kind.
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On an international level, the phenomenon of law shopping is widespread. In principle, the parties can freely
what to write in the contract, however, the limit of public policy provided for by Italian law stands.

Foreign jurisdiction clauses
Generally Many contracts confer jurisdiction, sometimes exclusive, on the courts of a foreign jurisdiction,
usually accompanied by a choice of foreign governing law.

Q11 The Italian courts will generally uphold a clear submission in a loan or sale
of goods contract between sophisticated companies to the exclusive jurisdiction of the
courts of a foreign country, even if there is no connection between that country and
the contract.
True

False

Can't
say

X
Comment:
When deciding over a dispute, there can be a number of possible factors having an influence on the choice of
the competent court (e.g. the place of the conclusion of the contract, nationality of the parties, applicable law,
domicile of the parties, place where of execution of the contract, place where the goods are at the moment of
the conclusion, etc.). The rules of international private law should clarify which court will decide a certain
dispute. Since each country adopts its own domestic international private laws, problems arise where two
countries apply different criteria when deciding where an international dispute has to be judged, such
situations cause conflicts of jurisdictions.
International Conventions (Bruxelles' Regime and Rome's regime) are stipulated between states to prevent
such conflicts trying to harmonize the rules of international private law.
On a European Level, Italy is subject to the Brussels Regime (as expressed in the EU Regulation No
1215/2012), which covers, with some important exceptions, legal disputes of a civil and commercial nature.
Under these rules, as a general principle, a person may only be sued in the member state where he/she has
his/her habitual residence. However, the Brussels Regime allows parties to adopt jurisdiction clauses in
contracts.
Italian domestic private international law rules (Law 218/1995) follow the criterion of the domicile/habitual
residence of the defendant (Art. 5) and admit the validity of jurisdiction clauses agreed in writing by the
parties (Art. 4).
Under these rules, it might happen that a dispute governed by foreign legislation falls under Italian
jurisdiction. In such case, the Italian judge is supposed to know and apply foreign law as well as Italian law,
if the circumstances of the case require him/her to do so.

Arbitration recognition
Generally Contracting parties, especially in trading and construction contracts, but less so in loan contracts,
wish to submit disputes to arbitration, sometimes in a foreign country. The resulting award is often
© Allen & Overy 2014
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enforceable locally under the New York Arbitration Convention of 1958, to which most countries have
adhered.

Q12 In Italy, the courts allow sophisticated contracting parties to submit
contract disputes to a foreign arbitral tribunal to the exclusion of the Italian courts.
True

False

Can't
say

X
Comment:
The International Chamber of Commerce (ICC) has an arbitration body called “International Court of
Arbitration”, which pioneered the international commercial arbitration as it is known today, initiating and
leading the movement culminated with the adoption of the 1958 New York Convention, actually named the
“Convention on the Recognition and Enforcement of Foreign Arbitral Awards”. Italy, as a signatory State of
this convention, ratified it in 1968 with the Law 62/1968. The two main purposes of this Convention are:
a) The recognition and enforcement of foreign arbitral awards (an award made in the territory of another
State);
b) The referral by a Court to arbitration.
Furthermore, Italy reformed its own legislation about foreign awards in 1994 with the Law 25/1994,
introducing two Articles (839-840) in the Italian Code of Civil Procedure. These provisions reflect almost
entirely the rules of the above-mentioned New York Convention. This legislation is applied to all foreign
awards unless more favourable provisions are available in an international treaty. Article 839 states that a
party requiring the recognition of a foreign award must submit an application to the President of the Court of
Appeal where the other party has its domicile. If the procedural requirements are fulfilled, the President of
the Court of Appeal will grant a declaration that the foreign award will be effective in Italy. However, the
President is not allowed to grant such a declaration in two circumstances, i.e. when the subject matter of the
dispute cannot, under Italian law, be subject to arbitration, and when the foreign award contains provisions
contrary to public order.
In any case, according to Article 840, it is possible for the party against whom the award has been made to
challenge the order that granted recognition and enforcement of the award, acting on the base of one of the
reasons listed in the article itself, the same conditions contained in the New York Convention.

Class actions
Generally In some countries, such as the United States, a plaintiff can be authorised by the court to sue on
behalf of all claimants who are similarly situated. Claimants have to opt out or they are bound.
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Q13 In Italy, class actions where the class is bound if they do not opt out are
generally not allowed.
True

False

Can't
say

X
Comment:
The roots of these legal remedies are very deep and find their origin in Roman legal culture: the class action
model is very similar to the ancient “actio popularis”. Nevertheless, class actions were introduced relatively
late in Italy, namely in 2007, through the adoption of the Law 244/2007.
In Italy, the institute of class action is governed by Article 140-bis of the Legislative Decree 206/2005, i.e.
the Consumer Code. This action is designed to protect various rights of consumers against companies or
firms and allows associations of consumers in the same situation to initiate legal proceedings in order to have
a unique process and obtain a unique final decision. Interested parties must explicitly opt-in and submit an
“Act of Accession” to the clerk of the competent court. It should be noted that, once this form is deposited,
the members of the class lose both the right to bring individual actions against the same party and the right to
belong to other similar class actions; as a matter of fact, the company under attack may in the future be the
addressee of individual actions undertaken only by consumers who did not took part in the class action. The
competent court has to make a judgment of admissibility of the class action. According to Paragraph 6 of
Article 140-bis, a class action shall be admitted unless:
a)
b)
c)
d)

the action is manifestly unfounded;
there is a conflict of interest;
the judge does not see the homogeneity of individual rights;
the applicant does not appear able to treat adequately the interests of the class.

If the application is dismissed, the relative order is made public and the proponent is ordered to pay the legal
fees; while, if it is deemed admissible, the judge sets out the rights of the individual subject of the dispute
(and thus the criteria for admission or exclusion from the class) and provides the appropriate publicity by the
plaintiff (on pain of preclusion) and sets the date by which the membership of other consumers to action
must be submitted.
Despite this discipline, there are some limits hindering the sound functioning of this institute:
a) the association of consumers has to meet some formal requirements;
b) this action can be used exclusively by consumers, while other potential beneficiaries (such as workers for
example) are generally excluded;
c) the judge is not supposed to check possible alternative agreements;
d) even the public prosecutor has limited powers (such as the control of admissibility of the demand);
e) a consumer must explicitly opt-in to participate.

Other indicators
Other indicators not covered by this survey include contingent costs, loser pays the costs of the winner,
prejudgment freezes or arrests, appeals, scope of disclosure (discovery of documents), efficacy of waivers of
sovereign immunity and the enforceability of foreign judgments.
© Allen & Overy 2014
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Real property
Ownership of land
Generally In most countries, nationals can own land absolutely and are not restricted simply to leases for a
limited term or simple rights of occupancy. However, in some jurisdictions, absolute ownership of land is
not available to nationals or local corporations. If this is so, then the jurisdiction would be coloured green if
citizens can lease land for a very long term without material restrictions, such as 999 years, and can also
mortgage or sell the land or give it away or bequeath it under their wills without official consent because the
ownership is a close proximate of absolute ownership. If on the other hand citizens are entitled only to a
lease of, say, 70 years or less, or to similar rights of occupancy, and if there are limitations on dealing with
the land without official consent, such as mortgaging, selling or bequeathing it, then the jurisdiction would
be red.

Q14 In Italy nationals and local corporations are entitled to own land absolutely.
True

False

Can't
say

X
Comment:
The Italian Constitution at Article 42 explicitly states that ownership can indifferently be public or private.
Nevertheless, it is necessary to establish a distinction among different kinds of objects in property: generally,
economic goods can be owned by “the State, institutions or private subjects”; differently, according to the
Code of the Cultural and Landscape Goods, the “artistic properties” (namely real estates concerned to
artistic, historical, archaeological and ethno-anthropological interest) must retain the previous Ministry’s
authorization in case of alienation on behalf of the State to private subjects. The existence of various kinds of
ways to acquire ownership is legally ruled, as well as expropriation, indifferently between single individuals
and companies. As individuals, both foreign and local societies are equally treated, and are ensured by the
Constitution of the possibility of inheriting ownership mortis causa as well.
Absolute entitlement of land ownership is also found in Article 832 of the Civil Code. Land ownership
includes all the space above and below the ground within the boundaries of the land. Few exceptions are
found in special laws regarding cultural-artistic goods, historical and landscape limitations, hydraulic works
etc. and peculiar places like caves, mines and peat lands.

Security of land title and land registers
Generally Many jurisdictions improve the security of title to land by a registration system which, although
not necessarily state-guaranteed, has high reliability. An example is the Torrens system developed in
Australia and used in many other countries, eg Canada and England.
Most countries in the civil code groups do not have a title register but instead require documents concerning
land to be notarised and filed at the registry so that they can be searched. The United States does not
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generally have title registers for land although there may be mortgage registers.
registration companies which provide title insurance.

They rely on title

Q15 Most land in Italy is registered in a land register which records most major
interests in land, e.g. ownership, mortgages and longer-term leases.
True

False

Can't
say

X
Comment:
Registration of land in Italy works on a personal basis system. This means that records refer to individuals,
not to assets; therefore, researches have to be carried out by referring to the names of people in order to
verify any kind of modification concerning the right on the land. Precisely, the transcription of deeds
establishing, modifying or extinguishing rights in rem in the latter, performs a function of disclosure,
whereas the legal deed is enforceable towards all third parties.
There is an exception to this general rule though: territories once belonging to the ex Habsburg Empire,
which were annexed after WWI (Trentino-Alto Adige, provinces of Trieste and Gorizia, municipality of
Cortina di Ampezzo) use a sort of estate in land classification called "sistema tavolare". This is regulated by
the Royal Decree 499/1929 amended by the Law 594/1974 and by the Law 8/1977 (Instructions concerning
land registers of territories belonging to the new provinces).
Furthermore, there is another register which is based on estates in land; the so called “Catasto”, but this
system is used especially for fiscal purposes and it is less reliable for the records of major interests in land.

Land development restrictions
Generally Many countries restrict development and the change of use of land and require permits to be
obtained for any development or change of use.

Q16 In Italy, apart from environmental controls (dealt with later), the control of
commercial development and the change of use of land is very light and, where
required, permits are quick and cheap to obtain.
True

False

Can't
say

X
Comment:
The use of the terms “quick and cheap” in this context is to some extent problematic because of the relativity
of their meaning.
© Allen & Overy 2014
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In our legal system, the entire subject of exploitation and commercial development of land is exclusively
regulated by public law. As it can be noted in article 9 of the Constitution, Italy foresees a severe discipline
for its land development and its cultural-artistic patrimony, as it is also explained in the comment of
Question 18 of this paper. Moreover, Article 117(3) establishes how the duties related to the development
and change in the use of land and house building and the concomitant jurisdiction are distributed between
state government and departments.
In their autonomy statutory, the Regions are competent for the emission of plans for the regulation of the use
of land, according to clause 2.4 of the Decree of the President of the Republic 380/2001.
As foreseen by Article 869 of the Civil Code, the owners in the municipalities where there are trained master
plans must observe the requirements of the plans. The rules to be observed are determined by special laws
and municipal building regulations (Article 871 of the Civil Code). The consequences of administrative
violations concerning land planning are set out in specific laws.
Finally, Article 135 of the Code of the Cultural and Landscape Goods foresees specific provisions
concerning the use for the territory, such as the maintenance of the characteristics, of the constitutive
elements and of the morphologies of the goods.

Other indicators
Other indicators not surveyed include transfer costs, stamp duties and lessee protections.

Employment law
Generally The indicator here is whether it is easy or hard to hire and fire employees. The measures include
high minimum wages, maximum hours, minimum holidays, maternity rights, equal pay for equal work (nondiscrimination) and severance costs.

Q17 In Italy, there are few controls on hiring and firing employees or on the
terms of employment.
True

False

Can't
say

X
Comment:
The protection and the importance of work is a recurrent theme in our Constitution. First of all, our legal
system is defined a “Republic founded on work” in Article 1(1); moreover, Article 4(1) asserts that “the
Republic recognizes the right to work to all the citizens and promotes the conditions to make this right
effective”. The value of working is qualified as a fundamental principle in the general context of safeguard
of the dignity of every man and woman. Moreover, the Third Title lists the fundamental rights of workers:
it protects work in all of its forms and applications (Article 35); it recognizes to women the same rights and
the same salaries of male workers (Article 36); it guarantees and protects trade unions (Article 39) and
recognizes the right to strike (Article 40).
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Moreover, this subject is protected by the legislator in the Fifth book of the Civil Code, which grants
protection to “work” in all of its organizational and executive forms, both intellectuals and manuals (Article
2060); it also disciplines the unilateral termination of indefinite contracts of employment (Article 2118) and
termination due to justified motive (Article 2119).
Further protection is offered by the Law 300/1970, better known as the “Workers' Statute”. This law
disciplines the entire subject with numerous specific rules including hiring, firing and working conditions. In
particular, Article 18 allows dismissals only if they are fair and if they happen for an objectively or
subjectively just reason. Where the firing was not article 18 compliant, the employee will be entitled to re-get
his/her job and/or to damages. This topic is currently hugely debated and the government is bringing forward
a project of reform (the so called “Jobs Act”), which will affect large part of employment law, including
article 18 of the Statute.

Environmental restrictions

Q18 In Italy the rules governing the environment and liability for clean-up are
very light and relaxed.
True

False

Can't
say

X
Comment:
Our Constitution protects the environment through the combination of different dispositions. Article 9
protects Italian landscape and the conservation of culture and historical-environmental heritage; the right of
healthcare is foreseen at Article 32; finally, the division of this competence between central government and
Regions at Article 117 expressly take into consideration this issue.
Many laws, issued in the last 50 years, relate to these constitutional provisions: first of all, the Legislative
Decree 152/2006 introduces new dispositions with a particular refer to rubbish, water drains and pollution in
the atmosphere.
Even at a European level, the Directive 2004/35/CE of the European Parliament in collaboration with the
Council must be mentioned being the guideline for legislation in the matter of environmental responsibility.
The principle on which legislation must base its ruling for prevention and repair of environmental damages is
“who damages pays”.
The protection of the environment is at the core of the present political debate in Italy; recently, the scandal
of “Ilva”, dated 2012, has really invaded Italian media. This is a case concerning the biggest iron and steel
factory in Europe (namely “Ilva”), the major managers of which are accused of having committed crimes
against the right of healthcare, the right to work and the conservation of the environment.

Openness to foreign business
Generally These indicators measure the degree to which the country is open to foreign businesses. The
indicators are quite generic and therefore subjective.
© Allen & Overy 2014
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Foreign direct investment

Q19 In Italy foreigners may freely own and control local companies outside
protected industries, such as media, banks and defence.
True

False

Can't
say

X
Comment:
Italian FDI policies are substantially liberal and propitious. Indeed foreigners may freely own and control
local companies. Our country has an attitude towards foreign investment: in fact, there are many agencies
and trade unions that provide in approaching potential Italian partners. The Italian Republic is member of the
European Union, and, in compliance with treaties which Italy is part of, there are no restrictions on the
ownership and control of Italian companies for foreigners, except for what applies to Italian Nationals. Thus,
foreign investors can carry out any type of activity at the same conditions applying to local investors.
Foreign investors (non-EU’s) can start up a new business in Italy if this organization is associated to a
treatment of reciprocity, when the operation is ensured in the state of the investor.
However, FDI can be limited for "reasons essential to the national economy." As a consequence, there are
restrictions for banks; although privatization is encouraging foreign investment, defence industries remain
off limits to non-Italians. Foreign investors are also subject to particular measures in certain sectors only:
telecommunications and press; airline and shipping companies; electricity and gas; petroleum exploitation.
Italy agrees with TFEU, as amended by the Treaty of Lisbon, which regulates, in the Third Part, the
European domestic market and the right of establishment, allowing free movements of goods, persons,
services and capitals, to facilitate exchanges. Furthermore, the European directives 2005/36/CE and
2006/123/CE, which was also transposed into domestic law, provided the recognition of professional
qualifications (among EU citizens) and the rules for the achievement of the internal market.
Italy participates in the international flow of foreign direct investment, both outwardly and inwardly.

Exchange controls

Q20 In Italy, there are no exchange controls.

Businesses may therefore have
foreign bank deposit accounts in foreign currency, borrow in foreign currency and
repatriate profits to foreign shareholders in foreign currency.
True

False

Can't
say

X
28

© Allen & Overy 2014

Legal rating of Italy | December 2014

Comment:
In 1990 Italy’s foreign exchange restrictions were lifted and a fully liberalised system, compliant with
European directives, came into being. Since then, the international banking activity has increased at a rapid
pace. Residents and non-residents of Italy may effect any investments and other transactions that entail a
transfer of assets to or from Italy, subject only to the reporting, record-keeping and disclosure requirements.
In particular, Italians may hold foreign currency and reign securities of any kind, inside and outside Italy,
while non-residents may invest in Italian securities without restrictions and can export from the territory
cash, instruments of credit or payment and securities, whether in foreign currency or Euro, representing
interest, dividends, other asset distributions and the proceeds of dispositions.
Recently, new provisions implementing the EU Directive 2005/60/CE were enacted by the Legislative
Decree 231/2007 to prevent the use of the financial system for the purpose of money laundering and terrorist
financing. It applies to financial and credit institutions, as well as to certain legal and natural persons
working in the financial sector, including providers of goods. These entities and persons have to apply the
customer due diligence, taking into account the risk of money laundering (banned by Article 648-bis of the
Italian Criminal Code) and terrorist financing.
Moreover, a voluntary disclosure of foreign capitals (emersion and return) is disciplined by the Legislative
Decree 4/2014, which allows the legalization with reduced sanctions and without criminal consequences.

Alien ownership of land

Q21 In Italy, foreign-controlled companies have the same rights as nationals or
residents to own or lease land without a permit.
True

False

Can't
say

X
Comment:
According to the principle of equality, as stated in Article 3 of the Constitution, Italian citizens have to be
considered equal under a formal and a substantial profile. This is valid also for foreign citizens when
reciprocity conditions (mutual terms) are effective, as stated by Article 16 of the “Disposizioni Sulla Legge
In Generale. Preleggi” (preliminary principles of the Civil Code). For this reason, a foreign citizen is
admitted to benefit of this rule, except for the case where special rules are applied. This benefit is also
extended to legal entities.
There is no need to verify this reciprocity conditions in case of a person being a citizen of another European
Member State. Article 50 (letter “e”) of the TFUE enables nationals of all Member States “to acquire and use
land and buildings located in the territory of another Member State”.
For what concerns non-EU citizens, the double-checking of the existence of a reciprocity clause would be in
principle compulsory under Italian law. However, in practice, this check is never needed when Bilateral
Investment Treaties were undersigned.
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Application of the law
Generally These indicators deal with the application of the law, as opposed to what the law actually says.
They are bound to be generic and subjective, a matter of impression.

Q22 In Italy, the higher courts usually treat big businesses as fairly as they treat
individuals and do not favour local interests over foreigners.
True

False

Can't
say

X
Comment:
Italian courts cannot make any discrimination of the kind, as the principles of “natural judge”, “due process”
and “equality” have constitutional roots (Articles 24, 25, 111 of the Constitution) and hinge our system. This
should ensure the parties to be treated equally at all stages of legal proceedings.
Anyway, it might be worth mentioning that the value of the claim (in terms of the amount of money under
dispute) can have an influence on the choice of the competent Court.

Costs and delays of commercial litigation

Q23 The costs and delays of commercial litigation in the higher courts in Italy
are not considered materially greater than in other comparable countries.
True

False

Can't
say

X
Comment:

The issues of costs and delays should be distinguished in Italian legal system: even if these subjects are
strictly linked, Italy presents a peculiar situation. Trials in Italy are characterized by low court fees. This
leads to larger inflows of cases and a higher appeal rate, which in turn leads to a continuous increase in
public expenditure and extremely long trials.
By many metrics, the performance of the Italian justice system is well below European and OEDC averages.
For example, it takes an average of 1,185 days to enforce a contract in Italy (which is more than twice the
OECD high-income country average); relative to its European peers, Italy scores poorly on the time needed
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to resolve commercial cases. More than two thousands cases are now pending against Italy, because the
number and duration of pending cases in courts remain high.
First of all we need to highlight the link between the right of defence, that in Italy is protected by the
Constitution (Article 24) and the concept of legal action; the legislator has to reserve a certain quantity of
time and resources to justice every time a case is brought in front of the competent court. In particular, the
Constitution identifies the principle of reasonable duration of the process (Article 111). It has also been
declared in other sources such as Article 47 of the Bill of Rights of the European Union and Article 6 of the
ECHR. This principle implies a balance between the interest of the parties in bringing their claims before the
court and the collective protection that the State must offer against the “abuse of legal proceedings”.
An excessive duration of the process produces negative consequences on the actor, who would like to see
his/her right recognized as fast as possible, and on the defendant, who has to face an uncertain legal situation
until the end of the judgment and, meanwhile, support trial costs. The issue of length of trials is also
important on an international level: Article 34 ECHR allows parties to bring a claim against the domestic
government before the Strasbourg court in case of violation of the “reasonable term”. In order to avoid an
excess of recourses to the Court of Human Rights, the Italian government with Law 89/2001 (the so called
Pinto Act) introduced a domestic level of protection to get a fair compensation for damages resulting from
procedural delays. As amended in 2012, Article 2, provides that if there is a causal link between the delay
and the damage, the compensation provided for varies from 500 to 1,500 Euros. During the last years, Italian
government has witnessed to the exponential increase of compensation claims. In 2014 "the Pinto debit"
reached 330 million of euros.
The legislator tried to improve the effectiveness of internal justice, but they still collide with obvious and
serious delays. The large number of lawyers, the huge amount of litigation, the small number of judges and
the decrease of resources allocated to civil justice are factors at the core of the problems in the Italian judicial
system. The increase of scope of competence of “judges of peace” for quick disposal of minor cases, to
judges of the court and to auxiliary judges (academics, lawyers, notaries) are signs of a positive evolution
that needs to keep going.

1

After the constitutional law 2/99.
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Overall ranking
This overall ranking is achieved by a survey of all the rankings as shown in this table:
Question
1.

Insolvency set-off

2.

Security interest

3.

Universal trusts

4.

Director liability for deepening insolvency

5.

Financial assistance to buy own shares

6.

Public takeover regime

7.

Exclusion of contract formation

8.

Termination clauses

9.

Exclusion clauses

10.

Governing law clauses

11.

Foreign jurisdiction clauses

12.

Arbitration recognition

13.

Class action

14.

Ownership of land

15.

Security of land title and land registers

16.

Land development restrictions

17.

Employment law

18.

Environmental restrictions

19.

Foreign direct investment

20.

Exchange controls

21.

Alien ownership of land

22.

Court treatment of foreign big business

23.

Costs and delays of commercial litigation

True

Rating

False

Can't
say

X
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Commentary and suggestions for change
In general, we can conclude that the Italian legal system is among the most developed.
Our research has outlined some constructive suggestions, some of which have also been inserted in the
comments. In a comparative perspective, we think it might be opportune to change some of the terminology
used in the questions.
For example, the expression “sophisticated companies”, which has been used in Q8 and 9, is not as effective
in our legal system. Our legislation does in fact utilize different categories and the scope of the general
concept of “sophisticated company” would not be very clear. We would rather refer to joint-stocked
companies (SpAs, i.e. “Società per Azioni”) and limited liability companies (S.r.l., i.e. “Società a
Responsabilità Limitata”).
On the basis of the evidence currently available, it seems fair to suggest a different phrasing of Question 23,
deepening the “Costs and delays of commercial litigation”. The difference between these concepts is not as
clear-cut as popular views might suggest. Indeed, the two issues are not only very connected, but almost
inversely proportional and one answer will not work for both. It might be worth treating the two issues
separately: Italian trials are indeed characterized by very low court fees, but extremely long delays.
Moreover, in Q15, the wording “land register” might be misleading. Italy, as we also explained in the
comment, does not have a proper land register in the English (or German) sense. The most relevant
transactions and the transfers of land are recorded on a personal basis, and some of them are also reflected on
the Catasto, which is a kind of land register with no “legal publicity” purposes, where the property owner is
always mentioned. Therefore, if the purpose of the question is to understand if in Italy is possible to ascertain
ownership, property rights and other important interests on a certain piece of land, then the answer would be
“yes” (i.e. “true”). However, because Q15 specifically refers to a “land register”, we cannot agree with its
statement.

January 2015
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Profiles
The survey was carried out by the following students from the Private Comparative Law courses:
1)

Adelaide Bonanno

2)

Alessandra Delli Rocioli

3)

Alessandro Di Francesco

4)

Alessandro Lo Schiavo

5)

Alice Battistini

6)

Anita Valli

7)

Antonio Guarino

8)

Chiara Florio

9)

Chiara Formica

10)

Dante Cicchese

11)

Davide Febo

12)

Edoardo Boeri

13)

Elena Leonardi

14)

Eleonora Beltrame

15)

Eugenia Lupo

16)

Fabio Sava

17)

Federica De Marco

18)

Federica Franchini

19)

Francesco Maria De Vita

20)

Gabriele Di Matteo

21)

Genni Lorenzetti

22)

Giacomo Cotti

23)

Giulia Lo Cuoco

24)

Giuseppe Carlo Minelli

25)

Giuseppe Longo

26)

Ilaria Di Felice

27)

Ionela Jardan

28)

Katia Giubileo

29)

Laura Brizi

30)

Loris Di Cerbo

34

© Allen & Overy 2014

Legal rating of Italy | December 2014

31)

Lucia Bartoletti

32)

Lucia Dallasta

33)

Ludovica Gilardoni

34)

Marco Bressan

35)

Margherita Giubilei

36)

Maria Chiara Alario

37)

Maria Costa

38)

Maria Cristina Grechi

39)

Maria Vincenza Di Cisa

40)

Maria Vittoria Perdomi

41)

Mario Galia

42)

Marta Dibello

43)

Michela Dezzani

44)

Paolo Azzarita

45)

Pietro Dettori

46)

Rosanna S.Favero

47)

Sara Granini

48)

Simone Bortoluzzi

49)

Sonia Arduini

50)

Valentina Buosi

51)

Veronica Leonardi

52)

Veronica Mattei

Other students:
53)

Aurelia Floriana Tumicelli

54)

Carlotta Arico’

55)

Elena Gattesco

56)

Elisa Furian

57)

Enrica Oberto

58)

Francesca Chiarelli

59)

Francesco Brignone

60)

Giovanni Ricci

61)

Giulia Bisogni

62)

Giulia Mescolini
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63)

Giulia Petragnani Gelosi

64)

Giulia Sterza

65)

Giuseppe Longo

66)

Lorenzo Mariani

67)

Marco Convertini

68)

Mario Golia

69)

Mattia Conchetto

70)

Michela Guzzi

71)

Roberta Vitale

72)

Sara Ketri

73)

Sara Lahbal

74)

Veronica Mattei

75)

Francesca Fesani

76)

Anita Vanni

77)

Francesca Chiarelli

Post-graduate students:
78)

Daniele Rositani

79)

Dante Montalto

80)

Matilde Fripperi
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Allen & Overy Global Law Intelligence Unit
The Allen & Overy Global Law Intelligence Unit is part of the international firm of Allen & Overy and
produces papers, surveys and other works on cross-border and international law within the field of its
practice. Allen & Overy is one of the largest legal practices in the world with approximately 5,000 people,
including some 512 partners, working in 40 offices worldwide. For further information, please contact
Philip Wood, philip.wood@allenovery.com or Melissa Hunt, melissa.hunt@allenovery.com.

Philip R Wood CBE, QC (Hon) BA (Cape Town), MA (Oxon) LLD (Lund, Hon)
Head, Allen & Overy Global Law Intelligence Unit
Special Global Counsel at Allen & Overy LLP
Visiting Professor in International Financial Law, University of Oxford
Yorke Distinguished Visiting Fellow, University of Cambridge
Visiting Professor, Queen Mary College, University of London

Philip Wood is one of the world's leading comparative lawyers and practitioners. He has written about 18
books on financial law. He was formerly a partner and head of the banking department of Allen & Overy.
For many years he has been developing innovative and pioneering methodologies for assessing legal
jurisdictions and has produced a book of maps of world financial law. His university textbook on the Law
and Practice of International Finance has been translated into Chinese and a Japanese version is forthcoming.
Melissa Hunt is project director of the Intelligence Unit and is responsible for the management of the project.
She carries out other work for the Intelligence Unit, including the preparation of tables covering rule of law
and legal infrastructure risks in the jurisdictions of the world.
Allen & Overy LLP
One Bishops Square
London E1 6AD
T: 00 44 (0)20 3088 0000
D. 00 44 (0)20 3088 2552
M. 00 44 (0)7785 500831
philip.wood@allenovery.com
intelligence.unit@allenovery.com
D. 00 44 (0)20 3088 2750
melissa.hunt@allenovery.com
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