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World Universities Comparative Law Project
The World Universities Comparative Law Project is a set of legal ratings of selected jurisdictions in the
world carried out by students at leading universities in the relevant jurisdictions. This legal rating of Malta
was carried out by students at the University of Malta.
The members of the Faculty of Law at the University of Malta who assisted the students were:
Prof. Andrew Muscat – Professor of Commercial Law in the Faculty of Laws at the University of Malta and
Partner at Mamo TCV Advocates, Malta
Dr. David Fabri – Head of Legal and International Relations Unit at the Malta Financial Services Authority
and Head of the Department of Commercial Law at the University of Malta
The members of the Practitioner Expert Panel with whom the students could discuss the questions in the
survey were:
Dr. Conrad Portanier – Partner, GANADO Advocates
Dr. Beppe Sammut – Advocate, GANADO Advocates
Dr. Catherine Formosa – Company Secretary, Bank of Valletta
The Allen & Overy Global Law Intelligence Unit produced this survey and is most grateful to the above for
the work they did in bringing the survey to fruition.
All of those involved congratulate the students who carried out the work.
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Foreword
The Maltese legal system is the product of a long evolutionary political, legal and constitutional
process spanning the period of the Knights of St. John, the British colonial period, Independence in
1964 and membership of the European Union in 2004. Malta's legal system is a synthesis of the
various legal cultures which exerted influence on it during these years. Much of Maltese private
law is rooted in the civil law tradition. Indeed, the two main sources of private law – the Civil Code
and Commercial Code– were originally enacted in the second half of the 19th century and were
closely modelled on continental codes. However, over the long years of British Colonial rule and
even post-Independence, English legal influence came increasingly to bear. Company law,
insolvency law, maritime law, banking law and insurance law are all modelled on, or heavily
influenced by, English law and practice.
Over the last two decades, significant legislative changes have been made that support Malta’s role
as an international financial centre of repute. The more important changes have naturally been in
taxation and in the banking, insurance, funds and investment services regulatory regimes.
Significant – though less well-publicised – legislative innovations have also been introduced to
make Maltese law more creditor-friendly. These innovations have enabled, inter alia, the use of a
security trustee, set-off and netting on insolvency, subordination, factoring, the assignment and
pledging of future debts and security by title transfer. The Maltese legal system has of course also
been directly affected by EU regulation.
The survey on Maltese law in the ensuing pages provides a useful reference document that
addresses several questions that are typically raised by international legal practitioners who, on
behalf of their clients, explore and assess the legal implications of investing in Malta or of doing
business with Maltese-based entities. The survey gives a clear overview of fundamental principles
in a user-friendly manner and helps to raise the profile of the Maltese legal system on the
international legal map.

Andrew Muscat
Professor of Commercial Law, University of Malta
Partner, Mamo TCV Advocates, Malta.
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Description of the legal rating method
Introduction
This paper assesses aspects of the law in Malta with a view to rating the law in the relevant areas. The
survey is concerned primarily with wholesale financial and corporate law and transactions, not with retail
law.
Legal risk has increased globally because of the enormous growth of law; because of its intensity; because
many businesses are global but the law is national; because nearly all countries are now part of the world
economy; and because the law is considered to play a very significant role in the fortunes of our societies.
Liabilities can be very large and reputational losses severe.
The survey was carried out by students at the University of Malta. The survey was designed by the Allen &
Overy Global Law Intelligence Unit.
The students were requested to express their views freely and in their own way. The views expressed are
their views, not necessarily those of, the University of Malta, the members of the Practitioner Expert Panel or
the Global Law Intelligence Unit, the members of Allen & Overy.

Methodology
The survey uses colour-coding as follows:

True

False

Can't
say

Blue generally means that the law does not intervene and the parties are free, ie the law is liberal and open.
Red generally means that there is intense legal intervention, usually in the form of a prohibition.
Green and yellow are in-between.
The purpose of this colour-coding is to synthesise and distil information in a dramatic way, rather than a
legal treatise. The colours correspond to a rating of 1, 2, 3 or 4, or A, B, C or D.
The cross in the relevant box signifies the view of the students carrying out this assessment of the position of
Malta. This is followed by a brief comment, e.g. pointing out qualifications or expanding the point. These
comments were written by the students.
The colour-coding does not usually express a view about what is good or bad. Whether the law should
intervene in a particular arena is a matter of opinion. The scale is from low legal intervention to intense legal
intervention or control. This is not a policy or value judgment as to whether or not the law should or should
not intervene. Jurisdictions often disagree on whether the law should intervene and how much. So one of
the main purposes of this survey is to endeavour to identify some of the points of difference so as to promote
fruitful debate.
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Black letter law and how it is applied
This survey measures two aspects of law. The first is black letter law, ie what the law says or the written law
or law in the books.
The second measure is how the law is applied in practice, regardless of what it says. Thus, the law of Congo
Kinshasa and Belgium has similar roots but its application is different.
Although there is a continuum, these two measures have to be kept separate. Otherwise we may end up with
just a blur or noise or some bland platitude, eg that the law depends upon GDP per capita.
In fact, only the last two questions deal with legal infrastructure and how the law is applied. All of the others
deal with the written law, without regard to enforcement or application.

Key indicators
The survey uses key indicators to carry out the assessment. It is not feasible to measure all the laws or even
a tiny fraction of them. The law of most jurisdictions is vast and fills whole libraries.
The key indicators are intended to be symptomatic or symbolic of the general approach of the jurisdiction.
To qualify as useful, the indicator must usually be (1) important in economic terms, (2) representative or
symbolic and (3) measurable. In addition, the indicators seek to measure topics where jurisdictions are in
conflict. There is less need for measuring topics where everybody agrees.
An important question is whether this method is useful or not, and, if it is, whether the indicators are
relevant.

Legal families of the world
Most of the 320 jurisdictions in the world, spread just under 200 sovereign states, can be grouped into legal
families. The three most important of these are: (1) the common law group, originally championed by
England; (2) the Napoleonic group, originally championed by France; and (3) the Roman-Germanic group,
originally championed by Germany, with major contributions from other countries.
The balance of jurisdictions is made up of mixed, Islamic, new and unallocated jurisdictions.
Many aspects of private law are determined primarily by the family group, but this is not true of regulatory
or economic law.

Excluded topics
This survey does not cover:
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transactions involving individuals
personal law, such as family law or succession
competition or antitrust law
intellectual property
auditing
general taxation
macroeconomic conditions, such as inflation, government debt, credit rating or savings rates
human development, such as education, public health or life expectancy
infrastructure, such as roads, ports, water supply, electricity supply
personal security, such as crime rates, civil disorder or terrorism.
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Banking and finance
Introduction
Banks and bondholders (typically also banks, but also insurance companies, pension funds and mutual funds)
provide credit or capital. Their main risk is the insolvency of the debtor and therefore the key indicators
intended to measure whether the law supports those habitual creditors or debtors, such as large corporations
as borrowers, when it matters, ie on bankruptcy. This is when commercial law is at its most ruthless in
deciding who survives and who drowns.
This debtor or creditor decision is implemented mainly through the bankruptcy ladder of priorities. A feature
of common law systems is the presence of super-priority creditors who are paid before anyone else creditors with a set-off or a security interest and beneficiaries under a trust. For example, if a bank has
universal security over all the assets of a company, the bank is paid before all other creditors, including
employees and trade creditors. This regime therefore protects significant creditors who such as banks.
Jurisdictions based on the English common law model give super-priority to all three claimants. Traditional
Napoleonic jurisdictions typically do not allow insolvency set-off, have narrower security interests and do
not recognise the trust. Their bankruptcy ladder favours greater equality of creditors. Most traditional
Roman-Germanic jurisdictions are in-between. They allow insolvency set-off and have quite wide security
but most do not recognise the trust. There are wide exceptions to these generalisations.

Insolvency set-off
Generally If set-off of mutual debts is allowed on insolvency, the creditor is paid. If it is not allowed, then
effectively the creditor is not paid. Very large amounts are involved in markets for foreign exchange,
securities, derivatives, commodities and the like, so that the question of whether exposures should be gross
or net is a matter of policy as to who the law should protect.

Q1In Malta, creditors can set off mutual debts on the insolvency of a debtor if
they are incurred before notice of the insolvency.
True

False

Can't
say

x
Comment:
While legal set-off of two mutual debts which are certain, liquidated and due has long been accepted
by our Courts, conventional set-off in cases of insolvency of one of the parties to a contract was not
permitted in terms of Maltese law. This was mainly due to Maltese law’s strict adherence to the
principle of pari passu in the treatment of creditors.
However, due to the present commercial realities of parties to financial transactions, the need was felt
for change to be introduced to the previous legal position in relation to set-off on the insolvency of one
of the parties. This led to the enactment of the Set-Off and Netting Insolvency Act in 2003. The same
Act states that, notwithstanding the provisions of any other law, any close-out netting provision or any
other provision in any contract providing for or relating to the set-off or netting of sums due from
© Allen & Overy 2014
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each party to the other in respect of mutual credits, mutual debts or other mutual dealings shall be
enforceable in accordance with its terms, whether before or after bankruptcy or insolvency, in respect
of mutual debts, mutual credits or mutual dealings which have arisen or occurred before the
bankruptcy or insolvency of one of the parties, against:
(a)

the parties to the contract,

(b)

any guarantor or any person providing security for any party to the contract,

(c)

the liquidator…or other similar officer of either party to the contract, and

(d)

the creditors of the parties to the contract.

Furthermore obligations expressed in different currencies are converted into a single currency and
such obligations shall be discharged by the payment of an aggregate net sum equal to the balance of
account by the party from whom the larger amount is due.
In terms of the same Act, nothing shall limit/delay the application of any provision of any contract
providing for or relating to set-off or netting which would otherwise be enforceable. The only
exceptions would be any law which would render netting or set-off unenforceable on the grounds of
fraud.
However the law makes it clear that any netting agreement entered into at a time which the other
party knew or ought to have known that an application for the dissolution/winding up of the company
due to its insolvency was pending, or that the company has taken formal steps under any applicable
law to bring about its dissolution and winding up, is inapplicable.
The Act also obliges the parties to enter into a written agreement so as to expressly and clearly provide
for the enforceability of set-off and netting upon insolvency.

Security interests
Generally Security interests give priority to the creditor with security - typically banks - who are the main
providers of credit in most countries.
In traditional common law jurisdictions, a company can create universal security over all its present and
future assets to secure all present and future debt owed to a bank. Once registered, the security is valid
against all creditors, except that the floating collateral ranks after preferred creditors - typically wages and
taxes. The security can be granted to a trustee for creditors. On a default there are no mandatory grace
periods and the creditor can enforce out-of-court by appointing a receiver (a type of possessory manager) or
by private sale. But in some common law jurisdictions there are freezes on enforcement in the event of a
judicial rescue of the debtor. Also, in some of these jurisdictions there are stamp duties.
On the other hand, in many traditional Napoleonic jurisdictions, universal security is not possible, neither is
security for all future debt. There is no trustee to hold the security. On enforcement, there are grace periods
and no receiver. Sale is through the court and a public auction. Preferential creditors rank ahead. Some
countries have a freeze on enforcement under a judicial rescue statute.
The main policy issue is therefore whether security should be encouraged or whether the law should
intervene to impose greater equality.
The main tests are (1) scope of eligible assets, (2) debt secured, (3) trustee, (4) priority over preferred
creditors, (5) private enforcement and receiver, (6) no rescue freezes and (7) low costs.
10
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Q2 In Malta, the law offers a security interest which is highly protective of the
secured creditor.
True

False

Can't
say

x
Comment:
Under Maltese law, security interests are predominantly created over specific assets and do not extend their
reach to the debtor’s future assets and debts.
However one exception to the above general rule is the general hypothec, which extends over all the present
and future property of a debtor in favour of a creditor for the fulfilment of a (present) obligation; however the
general hypothec is limited to present debts owed by the debtor to the creditor and does not extend to future
debts incurred by the debtor to the creditor. Even though the registration of the general hypothec and the
resulting high ranking provide the creditor with a certain level of protection and certainty, the ad valorem
registration tariff for hypothecs may however prove to be a deterrent since general hypothecs securing a
considerable amount of debt may prove to be rather expensive. This expense related to the registration of
hypothecs also applies to special hypothecs which are registered over specifically identified immovables.
To a certain extent, a second exception to the general rule referred to above is the contract of pledge. While
the contract of pledge creates a security interest over a specific movable or class or movables (including
receivables) and does not extend over the totality of the debtor’s assets, future debts can be secured by a
previously pledged asset in relation to the same creditor for future debts incurred to the debtor. Different
rules and procedures apply to different classes of pledged assets (in relation to the creation,
acknowledgement and liquidation or enforceability of a pledge) depending on the movables being the subject
of the security. By way of example, shares in companies incorporated under the Companies Act may, unless
stated otherwise in the company’s statute, be pledged by their holder in favour of any person as security for
any obligation. The Civil Code caters for the general principles in relation to all types of pledged, and also
regulates the pledge of life insurance policies. Overall, pledge derives its strength from the ranking on the
pledged movable which grants the creditor with a privilege over all other creditors of the debtor in relation to
the pledged asset.
Additional exceptions to the abovementioned general rule have been introduced along the years, affording
further protection to the secured creditor. The institute of the security trustee enables security to be created in
favour of a security trustee for the benefit of any present or future creditor(s). Furthermore, future debts can
be secured by a previously pledged asset vis à vis the same parties. Security by title transfer is another
example of legislation which was introduced in Malta for the purposes of providing the creditor with a
different type of security interest which grants it a higher level of protection. Security by title transfer takes
place where a debtor (or a third party for the debtor) transfers or assigns movables so as to secure a present
or future obligation to a present or future creditor(s) or to a security trustee.
Maritime and aircraft mortgages are provided for under the Merchant Shipping Act and the Aircraft
Registration Act respectively. These may be created in respect of a ship or a registered aircraft or a share
therein, and may be drawn up to secure the payment of, inter alia, future obligations. However, such a
mortgage may only be granted in favour of a credit institution in an approved jurisdiction.
The Financial Collateral Arrangements Regulations transpose the relevant EU Directive cover the pledging
© Allen & Overy 2014
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of instruments, credit claims and cash; the rules encompassed within the Regulations have resulted in the
liberalisation of the conditions for the creation, validity, realisation, enforceability or admissibility in
evidence of financial collateral where the collateral taker and the collateral provider are entities as defined in
the Regulations, in most cases where one of the parties is a licensed entity and the other a corporate entity.
Enforcement of security out of court i.e. without the need of judicial intervention is a rather rare occurrence
in Malta, while enforcement in court is subject to a number of formalities which may render enforcement
rather cumbersome, time consuming and expensive. An exception to this general rule arises in terms of the
Financial Collateral Arrangements Regulations, which stipulate a number of out of court enforcement
measures which may apply to financial collateral; however these Regulations remain rather unique in this
respect.

Universal trusts
Under a trust, one person, called the trustee, holds title to the assets of another person, called the beneficiary,
on terms that, if the trustee becomes insolvent, the assets go to the beneficiary and are not used to pay the
trustee's private creditors. The assets are immune and therefore taken away from the debtor-trustee's
bankrupt estate.
The main examples of trusts are custodianship of securities, pension funds, securities settlement systems and
trustees of security for bondholders and syndicate banks. The amounts involved are enormous.
All jurisdictions have an effective trust of goods (called bailment or deposit). The common law group has a
universal trust for all other assets (land and intangible property). Most members of the civil code group do
not have a universal trust, subject to wide exceptions, especially for custodianship of securities. A few
countries in this group have a universal trust by statute, e.g. France and China.

Q3 Malta has a universal trust for all assets.
True

False

Can't
say

x
Comment:
Despite having a strong civil jurisdiction background, Malta introduced trusts into its legal system through
the introduction of the Trusts and Trustees Act in 2004 and by carrying out certain amendments to the Civil
Code and other legislation.
In terms of Maltese, trusts can be established in respect of any kind of property, ‘whether movable and
immovable property, personal or real, and wherever situated, and in relation to rights and interests whether
vested, contingent, voidable or future.’
All assets can be held by trustees. However, immovable property situated in Malta and shares in Maltese
companies may only be held by trustees authorised by the competent authority (the Malta Financial Services
Authority). There are exceptions to this, such as when the person is in possession of a valid licence issued in
terms of the Banking Act. Such property may also be held by a trustee not authorised by the MFSA, namely
a ‘qualified person’, who shall ensure due compliance with all fiscal, prevention of money laundering and
other legal obligations in connection with relevant property.
12
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A salient feature of trusts in Malta is the distinction and separation of the trustee’s personal property from the
property the latter holds under any other trust. One of the consequences emanating from the aforesaid is that
personal creditors of the trustee shall have no recourse against the trust property.
Maltese law has also introduced the concept of the security trustee. In fact, in terms of the Civil Code
security may be created in favour of a trustee, called a security trustee, for the benefit of any creditor or
creditors, present or future, or in favour of a class or classes of creditors by either constituting security in
favour of the trustee according to law, or, by the settlement of property in favour of the trustee under the
written terms governing the trust intended to operate for the purposes of providing security.

Other indicators
Other bankruptcy indicators not measured here include freezes on the termination of contracts, fraudulent
preferences, the priority of rescue new money, the presence and intensity of corporate rescue proceedings
and recognition of foreign insolvencies. Director liability for deepening the insolvency is dealt with below.
Other financial law topics not covered in this survey include the regulatory regime, especially capital,
liquidity, authorisation of financial business, conduct of business, control of prospectuses, control of market
abuse and frauds, such as insider dealing, and the insolvency regime for banks. Financial regulation is a very
large field.

Corporations
Introduction
Financial law involves competition between debtors and creditors so that jurisdictions can be positioned on a
straight line. Corporate law however involves three main competitors: (1) shareholders, (2) creditors and (3)
managers - a triangle. If the key indicators show that a jurisdiction strongly favours one or other of the
parties at the points of the triangle, whether creditors, shareholders or management, then one can begin to
build up a picture of the choices which the jurisdiction habitually makes in resolving the conflicting interests
of the parties.
For example, a very tough prohibition on financial assistance (which is protective of creditors against
shareholders) tends also to support an attitude to other principles of the maintenance of capital or to support
the proposition that mergers by fusion are difficult (because they can prejudice creditors). This would be
true of the English regime in 1948. Similarly, a view which easily imposes personal liability on directors for
deepening an insolvency might also show a legal approach which is not supportive of the veil of
incorporation in other areas, eg shareholder liability and substantive consolidation on insolvency.
The two extreme corporate law models are the Delaware model and the traditional English model,
exemplified by the English Companies Act 1948 (now superseded). Napoleonic and Roman-Germanic
models are in-between to varying degrees.
The Delaware regime is highly protective of management in the key areas. The traditional English regime
favours creditors on most of the key contests and, where creditor interests are not involved, it tends to favour
shareholders as opposed to managers.

Director liability for deepening an insolvency
Generally If the law imposes personal liability on directors for deepening an insolvency, eg carrying on
business and incurring debts where there is no reasonable prospect of paying them, then the regime is hostile
to the interests of management. The legal risks of management are increased.
There are basically four regimes internationally: (1) directors are hardly ever liable for deepening the
insolvency, eg Delaware and most US jurisdictions, plus some traditional English jurisdictions which only
© Allen & Overy 2014
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punish fraudulent trading; (2) directors are liable for serious negligence (England, Singapore, Australia,
Ireland); (3) directors are liable for mere business misjudgements deepening the insolvency (France); and (4)
directors are liable if they fail to file for an insolvency proceeding after the company becomes insolvent
(France, Germany and others).

Q4 In Malta the law rarely imposes personal liability on directors for deepening
the insolvency and there is no rule that the directors must file for insolvency when the
company is insolvent.
True

False

Can't
say

x
Comment:
Under Maltese company law, the general principle is that a company is a separate legal person, as distinct
from its shareholders and directors. The company therefore acts and carries on business in its own right as a
legal person. Vis-à-vis directors, this corporate veil may be pierced and liability may be imposed on the
directors of the company if they are found guilty of fraudulent or wrongful trading.
In the course of a winding up, the Court may declare that any persons (including directors) who were
knowingly parties to the carrying out of business with an intent to defraud creditors of the company or for
any fraudulent purpose, be held personally responsible for all or any debts or other liabilities of the company.
The intent to defraud must therefore be proven for such liability to be imposed. Besides such civil liability,
this person may also be liable to criminal prosecution.
On the other hand wrongful trading arises where a company has been dissolved and is insolvent, and where it
appears to the Court that a director of a company, knew or ought to have known, prior to dissolution, that
there was no reasonable prospect that the company would avoid being dissolved due to insolvency and the
director failed to take every step which he or she ought to have taken to minimise the potential loss to the
company’s creditors. The Court may declare such director liable to make any payments towards the
company’s assets. In this case, no fraud need be proven and the onus is on the director to prove that he or she
has taken every step with a view to minimising losses.
The principles of fraudulent and wrongful trading were dealt with in some detail in the PriceClub Cases,
which were a string of four judgments, dealing with the dissolution of a local supermarket chain. The first
Court held that during the operation of the supermarket, the directors, on more than one occasion, failed to
protect the interests of its creditors, and sought only to protect their own personal interests. The Court thus
held that the directors acted with the intent to defraud the company’s creditors and the directors were
personally liable in solidum for all the debts of the company. This case was appealed, however the Appeals
Court agreed with the conclusion of the First Court. The directors were also found guilty of wrongful trading
under the Maltese Companies Act, since it was evident that the directors knew that the company was
insolvent for a number of years, but nevertheless continued to trade, to the loss of its creditors.
Under the Companies Act, there is however no express obligation on directors to file for insolvency, upon
learning that the company is in a state of insolvency. However, they are obliged to call an extraordinary
general meeting of the company upon them becoming aware that the company is unable to pay its debts, or if
14
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such company is imminently likely to become unable to pay its debts. In such a situation, the directors may
also file an application in Court requesting the Court to place the company under the company recovery
procedure and to appoint a special controller.

Financial assistance to buy own shares
Generally Many jurisdictions prohibit a company from giving financial assistance to buy its own shares.
The typical example would be where a bidder finances the acquisition of a target company by a loan and
after the takeover arranges for the target to guarantee the loan and charge its assets to secure the guarantee.
The commercial effect is similar to the repayment of the share capital of the target before its creditors are
paid. Shareholders should be subordinated to creditors.
The prohibition therefore favours creditors against shareholders of the target.
The Delaware regime does not prohibit financial assistance. The traditional English regime has a wide
prohibition (not England any more). Most Roman-Germanic regimes are against it, with Napoleonic regimes
hesitant. The EU has a prohibition against financial assistance by public companies. Some countries allow
financial assistance by private companies if solvency is established.
A contravening transaction is usually a criminal offence and void.

Q5 Malta permits a company to grant financial assistance for the purchase of its
own shares.
True

False

Can't
say

x
Comment:
The general rule under Maltese company law is that financial assistance is prohibited for both public and
private limited liability companies. In fact, the Companies Act stipulates that it is unlawful for an
undertaking: (a) to subscribe for, hold, acquire or otherwise deal in shares in its parent company; and (b) to
give, whether directly or indirectly, and by whatever means, be it a loan, guarantee, the provision of security
or otherwise, any financial assistance with the aim of acquiring or subscribing to, by any person, of or for
any shares in the company or its parent company.
This prohibition is not applicable:
1.

where the granting of financial assistance for the purchase of a company’s own shares is in respect of
transactions effected with the aim of acquisition of shares by or for the company’s employees or the
employees of a group company; and

2.

in respect of the provision of financial assistance by an investment company with fixed share capital
(INVCO) for the purpose of or in connection with the acquisition of its fully paid up shares by
another undertaking.

In relation to public companies, other than the exceptions referred to above, financial assistance is prohibited
altogether; this arises as a result of the relevant EU legislation being applicable in Malta. However, in the
case of private companies, Maltese law provides for the so-called ‘white-wash-procedure’, which allows a
© Allen & Overy 2014
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private company to grant financial assistance provided certain conditions are satisfied, namely: (1) the
directors have to authorise this financial assistance with regard to a specific transaction and after having
ascertained the financial position of the company; (2) the shareholders have approved the same by
extraordinary resolution; and (3) the directors have submitted a declaration confirming that the requirements
arising in terms of law for the white-wash procedure have been satisfied.
This exception therefore significantly narrows the scope of the prohibition in relation to private companies,
however, the prohibition against financial assistance remains applicable vis à vis public companies.

Public takeover regime
Generally A public takeover regime which is free and open tends to favour managers who can guard against
takeovers by poison pills and the like and who have relative freedom to acquire other companies. An
example is the Delaware regime. A restrictive regime on the lines of the British system tends to favour
shareholders.
The chief features of a restrictive regime are: (1) the bidder must make a mandatory bid in cash when a
threshold of shares in the target is reached, eg 30%; (2) the bidder must pay the same price to all
shareholders (sharing the control premium); (3) no partial bids (getting control on the cheap); (4) proof of
certain funds to implement the offer; (5) compulsory acquisition of dissenting minorities (squeeze-out); (6)
fixed timetable; (7) no ability of the managers to frustrate a bid by poison pills without shareholder approval;
and (8) control of the content of circulars, especially forecasts.

Q6 Apart from exchange controls and restrictions on foreign direct investments,
the public takeover regime in Malta is open and has few restrictions.
True

False

Can't
say

x
Comment:
Being a member of the European Union, Malta has transposed the Takeover Bids Directive, namely through
Chapter 11 of the Malta Financial Services Authority (“MFSA”) Listing Rules. The Directive contains
minimum guidelines for the conduct of takeover bids of companies governed by the laws of Member States.
The Takeover Bids Directive is based on general principles such as the equal treatment of shareholders,
prohibition of market manipulation and protection of the minority shareholder in case of change of control.
Any exemptions made by Member States to the Directive’s rules must still comply with these principles.
The main takeover defences mentioned in the Directive, namely the Board Neutrality rule and the
Breakthrough Rule , have been introduced into Maltese law, albeit with certain differences in the
introduction and implementation of the Breakthrough rule.
Another salient issue is that regarding the definition of a ‘controlling interest’, which the Directive leaves for
the Member States to decide. Malta’s definition deems a controlling interest to mean 50% plus one of the
voting rights of a company. Other jurisdictions, such as the UK, have opted for a much lower threshold
(30%). The definition of a controlling interest is important as it determines the point at which an offeror
would be required to launch a mandatory bid for all the shares of the offeree at an equitable price that reflects
16
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the highest price paid by the bidder for the target company’s shares over a six-to-twelve-month period prior
to the offer.
Where control has been acquired following a voluntary bid to all the holders of securities for all their
holdings, the obligation to launch a mandatory bid no longer applies. However, this can be used by offerors
to avoid having to launch a mandatory bid for an equitable price. This is obviously very beneficial to the
offeror as the Directive, as well as the Listing Rule, do not regulate the price of a voluntary bid. If the offeror
already holds an interest very close to the control threshold, only a few shareholders need to sell their shares
for the offeror to cross the control threshold. Therefore, even if the offeror offers a very low price, he is
likely to acquire control through the voluntary bid and thus is able to make use of the exemption to the
mandatory bid rule.
The MFSA Listing Rules also provide for squeeze-out and sell-out rights, which act as a form of protection
for minority shareholders.

Other indicators
Other important indicators are corporate governance (difficult to measure), free ability to merge companies
by fusion, the one-share-one-vote rule, and, to a lesser extent, minority protections. Other indicators relate to
quick and cheap incorporation, the ultra vires rule, maintenance of capital, no par value shares, shareholder
liability, substantive consolidation on insolvency and disclosure. These are not measured here.

Commercial contracts
Introduction
Contract is at the heart of commercial life, and is everywhere. In fact, the main tenets of contract law across
the main families of jurisdictions are consistent - it is in the fields of insolvency and property law where the
main differences emerge. It is true that there are contract differences, for example, between writing
requirements, open offers, the time of acceptance and specific performance, but often these differences are of
lesser significance in practice in the business field.
The key indicators the survey chooses all tend to symbolise whether the approach of the jurisdiction to
contract is hard or soft. If the approach is hard, then the jurisdiction tends to support predictability in
business contracts so that certainty and freedom of contract are valued more than mitigating the risk of
occasionally abusive behaviour and unfair results, especially for weaker parties. A soft jurisdiction tends to
give greater primacy to notions of good faith and the like.

Exclusion of contract formation
Generally Commercial parties often wish to be able to negotiate heads of terms commercially without being
bound by a contract. In some jurisdictions, the courts are ready to infer that the parties are bound if the terms
are sufficiently clear, even if they have said expressly that they do not intend to be bound.

Q7 In Malta, parties are not bound to heads of terms if they expressly state that
the terms are "subject to contract" or some such clear phrase.
True

False

Can't
say

x
© Allen & Overy 2014
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Comment:
Maltese contract law under the Civil Code has been developed under the general notion of the Civilian
theory of good faith, as stipulated in Article 993 thereof. Pre-contractual liability is not expressly legislated
upon in Malta; in fact, conflicting judgments over the years have rendered the local applicability of such a
notion a moot point. However, since as stated above it is required that contracts be carried out in good faith,
it is thought that such ‘carrying out’ would also implicitly encapsulate negotiations and discussions prior to
the actual signing of the contract itself.
The term ‘heads of terms’ finds no specific reference under local law. However, heads of terms are
employed to a considerable extent in commercial practice; it is thought that these may be useful in the
interpretation and determination of good faith in the execution of a contract.
However, should the heads of terms stipulate that the terms therein are ‘subject to contract’ or should the
heads of terms include similar wording which clearly states that the agreement is not binding between the
parties, then we are of the view that this should be respected by the courts. However, due to the abovementioned conflicting judgments handed out by the courts in relation to pre-contractual liability, it is unclear
how the courts would decide such a matter.

Termination clauses
Generally Many contracts, especially loan contracts, leases of goods and long-term sales contracts, contain
events of default on the occurrence of which one party can terminate the contract. Jurisdictions which
uphold freedom of contract and the literal interpretation of contract give effect to these clauses and do not
rewrite the contract according to the court's notions of what is fair. Other jurisdictions prefer good faith. We
ignore consumer contracts - where there may be consumer protections.

Q8 In Malta, a termination clause in a loan or sale of goods contract between
sophisticated companies (not individuals) providing for the termination of the
contract immediately on certain events is usually upheld, even if the event concerned
is relatively trivial.
True

False

Can't
say

x
Comment:
This is somewhat a problematic area under Maltese law. There is a divergence of thought in legal circles and
in court judgments as to this issue.
It appears that the predominant trend in more recent court judgments is that it is only a Court of law which
can pronounce itself conclusively on the termination of a contract on the occurrence of specified events. At
this stage, it is submitted that only statutory intervention can reverse this trend and allow termination of
contracts on the basis of contractual provisions.
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However there are certain exceptions to the above-mentioned rule, for example in the case of a contract of
letting.

Exclusion clauses
Generally Contracting parties often seek to exclude their liability for defective performance of the contract.
So the issue is whether these exclusion clauses are generally upheld if they are clear and whether freedom of
contract is allowed in this area.

Q9 In Malta, exclusions of liability in most commercial contracts between
sophisticated companies, such as a sale of goods contract, are generally upheld if they
are clear.
True

False

Can't
say

x
Comment:
The Maltese courts have in the past accepted exclusion of liability clauses in commercial contracts.
However, there are some exceptions to this general rule in that the Courts are reluctant to accept an exclusion
of liability clause in cases of fraud, wilful default or gross negligence. In this respect, parties may attempt to
limit their liability to an aggregate or fixed amount, however, it is unlikely that this would be acceptable to
the courts where such damage or liability is the result of fraud, wilful misconduct or gross negligence.

Other indicators
Other contract indicators not assessed here include writing formalities, open offers, mistake, frustration,
damages, penalties, specific performance and whether notice of assignment of the contract to the debtor is
mandatory if the assignment is to be valid on the insolvency of the assignor.

Litigation
Introduction
The first three key indicators of governing law, jurisdiction and arbitration tend to show whether the
jurisdiction does or does not place a high value on international comity and freedom of contract as opposed
to national primacy.
The indicator on class actions tends to show whether or not the jurisdiction's litigation system is orientated
towards plaintiffs, especially mass plaintiffs in product liability cases. This indicator may also show the
attitude of the jurisdiction to the protection of individual parties as against business parties, both in terms of
the incidence of costs and enforcement.

Governing law clauses
Generally Most countries apply a foreign governing law of a contract even if there is no connection between
the contract and the jurisdiction. If the courts do not uphold the governing law, the effect is that the contract
obligations may be different.
© Allen & Overy 2014
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Q10 The Maltese courts will apply an express choice of a foreign law in a loan
or sale of goods contract between sophisticated companies, even though the contract
has no connection with the foreign jurisdiction, but subject to [ ] public policy and
mandatory statutes.
True

False

Can't
say

x
Comment:
Being a Member of the European Union, the Rome I Regulation is directly applicable in Malta. In terms of
the Regulation the general rule is that parties to a contract are free to choose whichever law they wish to
govern the contract, and in such a case, should any matter arise before a court, it will be this law which is to
apply. However, in order for such an express choice of law to apply, the contract between the two parties
must be validly drawn up.
However, the Regulation also specifies that ‘where all other elements relevant to the situation at the time of
the choice of law are located in a country other than the country whose law has been chosen, the choice of
the parties shall not prejudice the application of provisions of the law of that other country which cannot be
derogated from by agreement.’ This refers to public policy and mandatory provisions, which must be
adhered to at all times. It must also be noted that in certain instances, the Rome I Regulation imposes limits
on the autonomy of the will of the parties to select the applicable law in a contract, for example in the case of
insurance, employment, carriage of goods and consumer contracts.

Foreign jurisdiction clauses
Generally Many contracts confer jurisdiction, sometimes exclusive, on the courts of a foreign jurisdiction,
usually accompanied by a choice of foreign governing law.

Q11 The Maltese courts will generally uphold a clear submission in a loan or
sale of goods contract between sophisticated companies to the exclusive jurisdiction
of the courts of a foreign country, even if there is no connection between that country
and the contract.
True

False

Can't
say

x
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Comment:
The Brussels I Regulation on jurisdiction and the recognition and enforcement of foreign judgment is
directly applicable in all EU Member States, including Malta. The Lugano Convention, which is similar in
principle to the Brussels I Regulation, is also applicable in Malta with regard to EEA States. Where a claim
falls within the domain of one of these Regulations one must look at the rules of the regulations to determine
the jurisdiction of the relevant court. The rules of national law under the Code of Organisation and Civil
Procedure (COCP) apply only if the dispute falls outside the domain of the above-mentioned Regulations.
The general rule under the Regulation is that persons domiciled in a Member State shall be sued in the
Courts of that Member State. With regard to the domicile of legal persons, its place of domicile is that
country where it has its central administration, statutory seat or principal place of business.
The Regulation also provides certain special rules, which define the jurisdiction in the cases of insurance
contracts, consumer contracts, employment contracts and general contracts. The Regulation also allows the
parties to agree on a specific jurisdiction which will be deemed to have exclusive jurisdiction with regards to
the contract in question.
Therefore, from a European perspective, it is quite clear that the Maltese courts are bound to apply the
provisions found in Brussels I. However, where the Brussels I Regulation or the Lugano Convention do not
apply, then the Courts of Malta have reserved the right and discretion to exercise a residual jurisdiction in
cases where it would be just and expedient to hear the cause of action in Malta.

Arbitration recognition
Generally Contracting parties, especially in trading and construction contracts, but less so in loan contracts,
wish to submit disputes to arbitration, sometimes in a foreign country. The resulting award is often
enforceable locally under the New York Arbitration Convention of 1958, to which most countries have
adhered.

Q12 In Malta, the courts allow sophisticated contracting parties to submit
contract disputes to a foreign arbitral tribunal to the exclusion of the Maltese courts.
True

False

Can't
say

x
Comment:
The First Schedule to the Maltese Arbitration Act is modelled around the UNCITRAL Model Law on
International Commercial Arbitration. Furthermore, the Second Schedule thereto encapsulates the Geneva
Protocol on Arbitration Clauses; the Geneva Convention on the Execution of Foreign Arbitral Awards, and
the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (to which Malta
is a party). In addition, the Third Schedule thereto features the Washington Convention on the Settlement of
Investment Disputes between States and National of other States. Part X of the Arbitration Rules caters for
the procedural technicalities of international commercial arbitration under Maltese law.
© Allen & Overy 2014
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In line with the notion of pacta sunt servanda and freedom of contract, Maltese law permits contracting
parties to submit any contractual disputes to a foreign or local arbitral tribunal. The only derogation to this
regards cases of mandatory domestic arbitration, which include cases of condominium disputes; motor traffic
disputes; disputes connected with electricity and water services and paying agency disputes. In all other
cases, sophisticated contracting parties are able to submit their contract disputes to a foreign arbitral tribunal.
However, Maltese courts may still retain jurisdiction over disputes where it deems that the arbitration
agreement is null and void, inoperative or incapable of being performed.

Class actions
Generally In some countries, such as the United States, a plaintiff can be authorised by the court to sue on
behalf of all claimants who are similarly situated. Claimants have to opt out or they are bound.

Q13 In Malta, class actions where the class is bound if they do not opt out are
generally not allowed.
True

False

Can't
say

x
Comment:
Under Maltese law class actions are only envisaged under the recently-enacted Collective Proceedings Act.
Collective proceedings are proceedings brought by a class representative on behalf of persons whose claims
concern common issues, which need not necessarily be identical. A ‘class’ is in fact defined as a group of
persons who have suffered or are suffering harm and whose claims arise from common issues, whilst a ‘class
member’ is a person falling within the class specified in the collective proceedings decree.
In order to benefit from such common proceedings, aggrieved persons must consciously ‘opt-in’ and sign up
as claimants to the action. The legislator did not take up the arguments of the Consumers’ Association in
favour of an ‘opt-out’ procedure, whereby all consumers who were impacted negatively by the infringement
should be considered as claimants unless these decide to opt out of the process.
The Collective Proceedings Act however applies only to consumer, competition and product safety issues
falling within the remit of the Competition and Consumer Affairs Authority. It does not apply, for example,
to financial services legislation. The law however empowers the Prime Minister to eventually extend its
application to other laws.

Other indicators
Other indicators not covered by this survey include contingent costs, loser pays the costs of the winner,
prejudgment freezes or arrests, appeals, scope of disclosure (discovery of documents), efficacy of waivers of
sovereign immunity and the enforceability of foreign judgments.
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Real property
Ownership of land
Generally In most countries, nationals can own land absolutely and are not restricted simply to leases for a
limited term or simple rights of occupancy. However, in some jurisdictions, absolute ownership of land is
not available to nationals or local corporations. If this is so, then the jurisdiction would be coloured green if
citizens can lease land for a very long term without material restrictions, such as 999 years, and can also
mortgage or sell the land or give it away or bequeath it under their wills without official consent because the
ownership is a close proximate of absolute ownership. If on the other hand citizens are entitled only to a
lease of, say, 70 years or less, or to similar rights of occupancy, and if there are limitations on dealing with
the land without official consent, such as mortgaging, selling or bequeathing it, then the jurisdiction would
be red.

Q14 In Malta nationals and local corporations are entitled to own land
absolutely.
True

False

Can't
say

x
Comment:
The Maltese Civil Code provides that ‘Ownership is the right of enjoying and disposing of things in the most
absolute manner, provided no use thereof is made which is prohibited by law.’ In this regard, individuals and
legal persons are entitled to own land absolutely, subject to real rights such as usufructs or easements which
may exist or have been constituted over the land. Furthermore, the Maltese Constitution also has provisions
in place which protects the individual from depravation of property without compensation.

Security of land title and land registers
Generally Many jurisdictions improve the security of title to land by a registration system which, although
not necessarily state-guaranteed, has high reliability. An example is the Torrens system developed in
Australia and used in many other countries, eg Canada and England.
Most countries in the civil code groups do not have a title register but instead require documents concerning
land to be notarised and filed at the registry so that they can be searched. The United States does not
generally have title registers for land although there may be mortgage registers. They rely on title
registration companies which provide title insurance.

Q15 Most land in Malta is registered in a land register which records most major
interests in land, eg ownership, mortgages and longer-term leases.
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True

False

Can't
say

x
Comment:
A parallel system of registration is in place in Malta, with major land interests being registered in both the
Public Registry as well as the Land Registry.
The Public Registry, which originates from the Public Registry Act, is a personal registry which keeps
records of acts of civil status (such as acts of birth, marriage and death) as well as personal title on land.
The Land Registration Act creates the Land Registry and divides land in Malta into compulsory registration
areas, declaratory areas, voluntary registration areas and special designated areas. If the immovable property
in question is situated in a compulsory or declaratory registration area, every contract conveying the
ownership of or constituting any real right over such property must be registered in the Land Registry.
These scenarios requiring registration include, inter alia, contracts of sale, partitions, inventories drawn by
trustees, judgments affecting the ownership or real rights over such property, redemption of ground-rents and
hypothecs.
Efforts are being made to migrate the registration system to one based solely on the Land Registry, however
the system remains a parallel one for the time being.

Land development restrictions
Generally Many countries restrict development and the change of use of land and require permits to be
obtained for any development or change of use.

Q16 In Malta, apart from environmental controls (dealt with later), the control
of commercial development and the change of use of land is very light and, where
required, permits are quick and cheap to obtain.
True

False

Can't
say

x
Comment:
Change of use of land and the control of commercial development are regulated through the Environment
and Development Planning Act, which sets up the Malta Environment and Planning Authority (“MEPA”),
the public authority responsible planning and environmental affairs, which regulates almost every aspect of
environment protection and development planning.
Change of use in particular is regulated by the Development Planning (Use Classes) Order, which is
currently being amended and simplified by MEPA (January 2014). The Order classifies the land classes in
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eight different categories, and changing the use of land from one class to the other (e.g. from Residential
Dwelling to Commercial Office space), requires a full development permit issued by MEPA.
However the recent amendments currently being proposed will also introduce exceptions, where a full
development permit is not required for a change of use in land. This is being introduced, for example, in
changes within the same class (e.g. Class 4 Commercial), or where the change in use will result in a lesser
environmental and traffic impact on the land in question.
However in most cases, a full development permit is still required for the change of use of land or for
commercial developments, and this is subject to fees as provided in the Development Planning (Fees)
Regulations. Any full development permit is subject to a minimum fee of 120 Euro, with additional fees
being calculated ad valorem through different rates per square metre of land in question. In some cases these
fees are capped at a maximum charge to avoid unnecessary financial burdens (e.g. Change of use to
Social/Educational are capped at 35,000 Euro) however there is no capping for commercial developments.
With regards to timeframes, the planning directorate has up to eight weeks to finalize a recommendation on
an application, but this usually takes much longer since recommendations depend on external factors and
revision.

Other indicators
Other indicators not surveyed include transfer costs, stamp duties and lessee protections.

Employment law
Generally The indicator here is whether it is easy or hard to hire and fire employees. The measures include
high minimum wages, maximum hours, minimum holidays, maternity rights, equal pay for equal work (nondiscrimination) and severance costs.

Q17 In Malta, there are few controls on hiring and firing employees or on the
terms of employment.
True

False

Can't
say

x
Comment:
The Employment and Industrial Relations Act is the main legislation dealing with employment-related issues
in Malta. The Act regulates the termination of employment which is only justifiable on grounds of
redundancy or a ‘good and sufficient cause’, and protects fundamental European employment law principles
such as the ‘equal pay for equal work’ principle. It also establishes the Industrial Tribunal which has
jurisdiction over cases of alleged unfair dismissal and other employment related matters.
The Equal Treatment in Employment Regulations transposes a number of European Directives protecting
workers in both the private and public sector, against discrimination in their hiring or firing, on grounds of
sex, sexual orientation, age, religion, disability and racial or ethnic origin.
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As an EU member state, Maltese law regulates employment conditions through an extensive number of
regulations within the Employment and Industrial Relations Act, which deal with issues including working
time, working patterns, rest periods, minimum break allowances, minimum wages and vacation leave
allowances.

Environmental restrictions

Q18 In Malta the rules governing the environment and liability for clean-up are
very light and relaxed.
True

False

Can't
say

x
Comment:
Environmental Protection and planning are regulated extensively through the Environment and Development
Planning Act, which includes over 120 regulations in its subsidiary legislation, regulating areas ranging from
industrial emissions and noise pollution levels to the conservation of marine fauna and the scheduling of
areas designated as nature reserves.
The Act itself establishes the Malta Environment and Planning Authority (“MEPA”), the national agency
responsible for planning and environmental regulation. The agency is responsible for the implementation of
more than 200 EU Directives, Regulations and decisions under Malta’s EU environmental acquis. In terms
of environmental protection, the Environment Protection Directorate within MEPA is tasked with
environmental protection and enforcement, impact assessments, environmental permitting and compliance
and habitat conservation, among others.
Dealing with environmental damage, the Prevention and Remedying of Environmental Damage Regulation
establishes a liability-based system based on the polluter-pays principle whilst also implementing the
Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004. This regulation gives
MEPA the authority to take both preventive and remedial measures in cases of ‘environmental damage’, with
the measures and expenses being borne by the polluter, via security over property or other guarantees.
The Environment and Development Planning Act also lays out fines for offences under this Act which
include obstructing or hindering authority officials from carrying out their duties, failure to comply with
planning enforcement orders, or building or developing land in breach of conditions or restrictions in the
permit. The fines in question can be of not less than 1,500 Euro and not more than 100,000 Euro. The
Maltese Criminal Code also contains some provisions on environmental damage caused by radioactive
material.

Openness to foreign business
Generally These indicators measure the degree to which the country is open to foreign businesses. The
indicators are quite generic and therefore subjective.
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Foreign direct investment

Q19 In Malta foreigners may freely own and control local companies outside
protected industries, such as media, banks and defence.
True

False

Can't
say

x
Comment:
Foreigners may freely own and control local companies in Malta. As a member of the European Union and
party to the treaties establishing such union, Malta allows the foreign ownership and control of local
companies by EU Nationals. Moreover, there are no nationality-based restrictions on the ownership and
control of Maltese companies.
It is also important to note that foreigners establishing or acquiring a Maltese company would be required to
submit certain due diligence documentation to the Maltese Registry of Companies.

Exchange controls

Q20 In Malta, there are no exchange controls.

Businesses may therefore have
foreign bank deposit accounts in foreign currency, borrow in foreign currency and
repatriate profits to foreign shareholders in foreign currency.
True

False

Can't
say

x
Comment:
Until 2003, external transactions were severely restricted. However, with Malta’s accession to the European
Union in 2004 and following the amendment to the External Transactions Act and the full dismantling of the
exchange control regime, all external transactions and related payments may now be carried out without
restriction. ‘External transactions’ includes ‘both capital and current transactions involving operations
between resident and non-resident persons or other entities, whether in or outside Malta, and may also
include operations involving foreign exchange by a resident or between residents.’
Businesses may therefore have foreign bank deposit accounts in foreign currency, borrow in foreign currency
and repatriate profits to foreign shareholders in foreign currency. External Transactions Act may impose
some obligations of a reporting nature for statistical purposes. Operators in the financial services sector are
© Allen & Overy 2014
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required to complete periodic statistical returns (usually annually) for the purpose of compiling Malta’s
balance of payments and international investment position.

Alien ownership of land

Q21 In Malta, foreign-controlled companies have the same rights as nationals or
residents to own or lease land without a permit.
True

False

Can't
say

x
Comment:
As a member of the European Union, Malta subscribes to the four fundamental freedoms thereof. As a
general rule, the freedom of movement of capital with regard to the ownership or leasing of land in Malta by
foreign-controlled non-EU companies is subject to the necessity of a permit, as enunciated in the Immovable
Property (Acquisition by Non-Residents) Act.
A non-resident person may not acquire immovable property by or under any title, and in any manner,
whatsoever, whether by act inter vivos or causa mortis, and including prescription, occupancy or accession.
However, such a prohibition may be done away with if the acquisition by such non-resident falls within the
exemptions provided in Article 4(2) and Article 5, for example, in the case of the partition of immovable
property between co-owners. A further derogation to such prohibition exists as the Minister may grant ‘a
permit in writing to a non-resident person to acquire an immovable property specifically indicated in the
permit if in the opinion of the Minister it is in the public interest or it is otherwise appropriate to grant such
permit.’ In certain specific cases, including when the immovable property is required for an industrial or
touristic project approved by the Government or for any other project or purposes similarly approved in view
of its contribution to the development of the economy of Malta, the Minister is duty bound not to withhold
such granting of a permit. In any case, the immovable property acquired under such a permit is to be used
solely according to the purpose specified therein.
A commercial partnership established in and operating from any EU Member State may freely acquire
immovable property that is necessary for the fulfilment of the purpose for which it has been set-up, and at
least 75% of its share capital is held by a person or persons being a citizen of any EU Member State. NonEU foreign-controlled companies are deemed to be non-residents in terms of this Act’; ‘non-resident’
includes, inter alia, ‘any body or other association of persons, and any authority, institution, organisation,
fund, firm and any other entity whatsoever, whether corporate or not, if:
i.

it is constituted, formed, established, incorporated or registered in, or under the laws of, a state other
than Malta or another Member State; or

ii.

it has its registered address, principal place of residence or business in a state other than Malta or
another Member State; or

iii.

25% or more of its share or other capital is owned by a non-resident person; or

iv.

it is in any manner, controlled by one or more non-resident persons.’
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There are also some other rules in relation to the acquisition of immovable property by EU nationals.

Application of the law
Generally These indicators deal with the application of the law, as opposed to what the law actually says.
They are bound to be generic and subjective, a matter of impression.

Q22 In Malta, the higher courts usually treat big businesses as fairly as they
treat individuals and do not favour local interests over foreigners.
True

False

Can't
say

x
Comment:
The general view in legal circles is that the courts in Malta treat big business and individuals in a very
similar manner. The approach taken by the courts when dealing with legal issues underpinning litigation of a
certain high degree, both in terms of amounts and interests, is analogous to that underpinning less sensitive
litigation.
Fairness is a fundamental principle embedded in every procedure and it is therefore a vital judicial
responsibility. Our courts ensure that inequality does not arise from difference or disadvantaged parties and
steps are taken to ascertain that any remedies are just and fair for all those involved in the justice process
being corporate or individuals, local or foreign.

Costs and delays of commercial litigation

Q23 The costs and delays of commercial litigation in the higher courts in Malta
are not considered materially greater than in other comparable countries.
True

False

Can't
say

x
Comment:

The costs incurred in relation to commercial litigation in the higher courts in Malta may be considered to be
less burdensome when compared to similar costs incurred in other comparable jurisdictions. Court-related
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fees are listed in an official schedule of court tariffs and fees contained in the Code of Organisation and Civil
Procedure and are generally based on the monetary value in dispute.
On the other hand, court delays in obtaining a res judicata judgment are known to be relatively much longer
when compared to such other jurisdictions.
Court delays have become somewhat of a national issue and are one of the current administration’s main
priorities in the on-going judicial reform in Malta.
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Overall ranking
This overall ranking is achieved by a survey of all the rankings as shown this table:
Question
1.

Insolvency set-off

2.

Security interest

3.

Universal trusts

4.

Director liability for deepening insolvency

5.

Financial assistance to buy own shares

6.

Public takeover regime

7.

Exclusion of contract formation

8.

Termination clauses

9.

Exclusion clauses

10.

Governing law clauses

11.

Foreign jurisdiction clauses

12.

Arbitration recognition

13.

Class action

14.

Ownership of land

15.

Security of land title and land registers

16.

Land development restrictions

17.

Employment law

18.

Environmental restrictions

19.

Foreign direct investment

20.

Exchange controls

21.

Alien ownership of land

22.

Court treatment of foreign big business

23.

Costs and delays of commercial litigation

True

Rating

False

Can't
say

X
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Commentary and suggestions for change
By and large, the legal system in Malta, with its uniquely blended Civil and Common law
components, is well-developed and in line with European Union standards. Nonetheless, in light of
the arguments made in this report, the students have identified the following areas of law which
may be amended.
The ad valorem registration tariff for hypothecs has proved to be, in practice, a deterrent factor in
the registration of general and special hypothecs under Maltese law when it comes to international
financing. The general hypothec remains the security interest having the widest reach over a
debtor’s present and future property in satisfaction of present debts under Maltese law. The
potentially expensive registration tariff which would be due upon registration for this to have effect
with regard to third parties is regarded as a stumbling block in the widespread use and effectiveness
of this security interest. A capping on this registration tariff would be a useful way of limiting the
extent of this expense.
The high cost associated with the employment of this security interest is further compounded, by
the fact that that any enforcement of security generally under Maltese law must usually be affected
through the local courts, which in turn carries its own costs, expenses and delays.
The termination of loans and other contracts between sophisticated companies on the happening of
certain events is somewhat of a problematic under Maltese law, due to the divergence of thought in
legal circles and in court judgments in relation to this issue. Due to the lack of certainty in this
respect, it is generally held that it is only a Court of law which can pronounce itself conclusively on
the termination of a contract on the occurrence of specified events. Naturally this may lead to
delays and costs once lenders decide to accelerate a loan upon an event of default. At this stage, it is
submitted that only statutory intervention can reverse this trend and allow termination of contracts
on the basis of contractual provisions.
The cost and delays of litigation in the Courts of Malta is definitely an issue which needs to be
tackled immediately. The Maltese Government is committed to resolve the major obstacles leading
to such delays, and amendments to the Code of Organisation and Civil Procedure have already been
proposed. It remains to be seen, however, whether such amendments alone will be as effective as
one would hope.
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Profiles
This survey was carried out by the following students, and the following practitioners assisted the students
throughout the process:

Students
Timothy Borg Olivier
Timothy is a sixth-year Doctor of Laws student at the University of Malta and is currently completing a
dissertation on the European Commission’s investigation into the Maltese tonnage tax regime in pursuance
of the previously mentioned degree. Timothy’s main areas of interest include corporate and tax law, and
Timothy in fact works in Deloitte Malta’s tax advisory department.
Timothy has been an active student throughout his six years at university, occupying the role of International
Officer in the University’s Student Council (KSU), and has recently also held the position of Vice-President
for STEP within ELSA Malta. Timothy will also be attending the University of Leiden later on this year,
reading for a Masters of Advanced Studies in International Tax Law. Timothy can be reached at
timborgolivier@gmail.com.
Thomas Bugeja
Thomas is in his sixth and final year of studies at the University of Malta, reading for a Doctor of Laws
degree, and is currently completing his thesis on the data protection, human rights and employment law
repercussions which arise from the growing use of the social media at the workplace.
Thomas has been an active student at the University of Malta participating in the Telders International Law
Moot Court competition, and was involved in a number of student societies on campus, where he has also
served as PRO, Secretary General and President of the University Students’ Council (KSU).
Thomas has also undertaken a traineeship in a leading local law firm for the past 3 years and is interested in
EU affairs and number of areas including maritime and shipping law, employment law and industrial
relations. Thomas looks forward to continuing his studies at a post-graduate level and can be reached at
thomasbugeja@gmail.com
Nicola Jaccarini
Nicola is a sixth-year Doctor of Laws student at the University of Malta. In pursuance of this degree, she is
currently completing a dissertation focussing on corporate rescue and recovery under Maltese law. While
Nicola’s main areas of interest are corporate and commercial law, she has also completed extracurricular
studies in creative writing, tax law and trusts law. Nicola has occupied the posts of Deputy Editor and Editorin-Chief of the ELSA Malta Law Review, Malta’s first student-edited and peer reviewed law journal. Nicola
has also had her work published in two peer-reviewed law journals. Concurrently with her legal studies,
Nicola has been undertaking a traineeship with a Maltese law firm for the past three years, giving her a
practical insight into the legal world. For the next academic year, Nicola has been accepted to read for a
Master in Corporate Law degree at the University of Cambridge. Nicola can be reached at
nikkijaccarini@gmail.com.
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Karl Tanti
Karl is in his sixth and final year of studying at the University of Malta, reading for a Doctor of Laws degree,
and is currently completing his thesis focussing on a critical analysis of the Takeover Bids Directive and its
implementation in Malta and other EU Member States.
Karl has been an active student throughout his years at University, participating in the Telders International
Moot Court competition as well as several legal writing competitions, whilst also being published in the
ELSA Malta Law Review with his paper on the Common Consolidated Corporate Tax Base and its
implications for Malta. Karl has also been very active in student organisations at University, serving as the
Secretary General and President of the European Law Students’ Association (ELSA).
Karl has also undertaken, concurrently with his studies, a traineeship in a leading local law firm for the past
three years, and his main areas of interest include, amongst others, EU affairs, litigation and arbitration,
public and private international law and commercial law. Karl looks forward to further his studies at a postgraduate level at a leading University in the near future. Karl can be reached at karltanti@gmail.com.

Members of the Faculty of Law at the University of Malta
Prof. Andrew Muscat
Andrew Muscat read law at the University of Malta, the University of London and the University of Oxford.
He is Professor of Commercial Law in the Faculty of Laws at the University of Malta and has taught
company law, insolvency law, credit instruments and banking law. He is a partner at the law firm of Mamo
TCV Advocates where he heads the Banking and Corporate Department. Andrew has extensive experience
in major bank financing projects, privatisations and construction projects.
Andrew has been a member of the Malta Permanent Law Reform Commission, a Governor on the Board of
Governors of the Malta Financial Services Centre and is currently a director of HSBC Bank Malta plc.
Dr. David Fabri
David Fabri graduated in law in 1979 and currently heads the Legal and International Relations Unit at the
Malta Financial Services Authority. He also serves as the Secretary of the Board of Governors of the
Authority which he joined in 1992. His Unit coordinates all legal matters within the Authority and deals
with requests for exchange of information and other forms of cooperation with foreign regulatory authorities.
He currently heads of the Department of Commercial Law at the University of Malta, is the course
coordinator of the Masters in financial services programme and sits on the University Research Ethics
Committee. He has written and lectured extensively on financial services and corporate law, consumer
protection and business ethics issues.

Practitioners
Dr. Conrad Portanier
Dr. Conrad Portanier is a partner at GANADO Advocates and currently heads the Banking International
Department of the firm.
Dr. Portanier's legal practice focuses on banking and financial law, as well as general commercial and
corporate law. On the academic front, Dr. Portanier has written a number of articles on financial services
legislation in Malta and has participated in many Maltese legislative initiatives in connection with financial
services legislation. Dr. Portanier is a Visiting Lecturer at the Faculty of Laws, University of Malta.'
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Dr. Beppe Sammut
Beppe graduated Doctor of Laws from the University of Malta, completing his thesis which provided a
comparative analysis of collective investment schemes under Maltese law. In 2013, he graduated Master of
Laws in International Banking and Finance from University College London, wherein he specialised on
banking law, securities law, financial regulation, legal aspects of international finance and mergers and
acquisitions.
Beppe is currently an advocate within the international banking team of GANADO Advocates, wherein he
specialises in secured financing, debt and equity capital markets, banking regulatory, derivatives and
financial markets regulation. During his time at GANADO, he has also specialised in the (re)insurance and
pensions area, with particular focus on insurance and reinsurance legal and regulatory matters, and pension
law related matters. He has written a number of articles regarding the banking, insurance and pension legal
areas, and has also delivered several lectures at the University of Malta, the Malta Institute of Legal Studies
and the Malta International Trading Centre.
Dr. Catherine Formosa
Catherine Formosa graduated Doctor of Laws from the University of Malta. She joined Bank of Valletta
p.l.c. in 2000 where she headed the Legal Advice Section at the Bank's Legal Office. Appointed Company
Secretary to the Bank of Valletta Group in 2009, she also acts as secretary to the Board Committees. She is
also Company Secretary for MSV Life p.l.c, an associated company. Before joining the Bank, Catherine
worked at the Tax and Legal Department of PricewaterhouseCoopers. She is also a visiting lecturer at the
Faculty of Laws of the University of Malta.
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Allen & Overy Global Law Intelligence Unit
The Allen & Overy Global Law Intelligence Unit is part of the international firm of Allen & Overy and
produces papers, surveys and other works on cross-border and international law within the field of its
practice. Allen & Overy is one of the largest legal practices in the world with approximately 5,000 people,
including some 512 partners, working in 40 offices worldwide. For further information, please contact
Philip Wood, philip.wood@allenovery.com or Melissa Hunt, melissa.hunt@allenovery.com.

Philip R Wood QC (Hon) BA (Cape Town), MA (Oxon) LLD (Lund, Hon)
Head, Allen & Overy Global Law Intelligence Unit
Special Global Counsel at Allen & Overy LLP
Visiting Professor in International Financial Law, University of Oxford
Yorke Distinguished Visiting Fellow, University of Cambridge
Visiting Professor, Queen Mary College, University of London

Philip Wood is one of the world's leading comparative lawyers and practitioners. He has written about 18
books on financial law. He was formerly a partner and head of the banking department of Allen & Overy.
For many years he has been developing innovative and pioneering methodologies for assessing legal
jurisdictions and has produced a book of maps of world financial law. His university textbook on the Law
and Practice of International Finance has been translated into Chinese and a Japanese version is forthcoming.
Melissa Hunt is project director of the Intelligence Unit and is responsible for the management of the project.
She carries out other work for the Intelligence Unit, including the preparation of tables covering rule of law
and legal infrastructure risks in the jurisdictions of the world.
Allen & Overy LLP
One Bishops Square
London E1 6AD
T: 00 44 (0)20 3088 0000
D. 00 44 (0)20 3088 2552
M. 00 44 (0)7785 500831
philip.wood@allenovery.com
intelligence.unit@allenovery.com
D. 00 44 (0)20 3088 2750
melissa.hunt@allenovery.com
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Allen & Overy LLP
One Bishops Square, London E1 6AD United Kingdom | Tel +44 (0)20 3088 0000 | Fax +44 (0)20 3088 0088 | www.allenovery.com
In this document, Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The term partner is used to refer to a member of Allen & Overy LLP or an
employee or consultant with equivalent standing and qualifications or an individual with equivalent status in one of Allen & Overy LLP's affiliated undertakings.
Allen & Overy LLP or an affiliated undertaking has an office in each of: Abu Dhabi, Amsterdam, Antwerp, Athens (representative office), Bangkok, Beijing, Belfast,
Bratislava, Brussels, Bucharest (associated office), Budapest, Casablanca, Doha, Dubai, Düsseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, Istanbul,
Jakarta (associated office), London, Luxembourg, Madrid, Mannheim, Milan, Moscow, Munich, New York, Paris, Perth, Prague, Riyadh (associated office), Rome, São
Paulo, Shanghai, Singapore, Sydney, Tokyo, Warsaw, Washington, D.C. | BK:27520088.2
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