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World Universities Comparative Law Project
The World Universities Comparative Law Project is a set of legal ratings of selected jurisdictions in
the world carried out by students at leading universities in the relevant jurisdictions. This legal
rating of Moldova was carried out by students at the State University of Moldova.
The members of the Practitioner Expert Panel with whom the students could discuss the questions
in the survey were:
Veronica Bradautanu – Partner, ACI Partners, New York Attorney, contact: vbradautanu@aci.md
Cristina Martin – Partner, ACI Partners, Moldovan Bar attorney, PHD in Law, lecturer of Company
Law at the State University of Moldova; contact: cmartin@aci.md
The Allen & Overy Global Law Intelligence Unit produced this survey and is most grateful to the
above for the work they did in bringing the survey to fruition.
All of those involved congratulate the students who carried out the work.

© Allen & Overy 2014

5

Legal rating of Moldova | August 2014
sk taking of Africa | September 2012

Families of law

6

© Allen & Overy 2014

Legal rating of Moldova | August 2014

Foreword
We are pleased to present the analysis of legal rating for Moldova, prepared by the Master in Law
students from the State University of Moldova. This has been a thought provoking exercise for the
students acquainting them with the issues that matter in practice. I would like to thank the students
for their effort and for completing the task successfully.
The State University of Moldova is the oldest higher education institution in the country. The Law
Faculty of the University has grown in the number of students in the last 15-20 years and is one of
the most prominent law faculties in the country. The lecturers and alumnae/i of the Law Faculty
more recently have reached important positions in the government, as for example Minister of
Justice and deputy ministers, and are able to contribute to the development of the legal system in
Moldova. The law comparative projects similar to the one at hand will contribute to a more
informed decision making by the participant students who will become future practitioners.
We wish all the success to this Project in bringing to light the commonalities and differences in the
legal systems around the world to help the practice and legal development in convergence towards
more harmonious approaches. Involving students in this task is a brilliant idea as it allows young
minds to be tested by new knowledge and skills. Further participation and communication by the
students with representatives from other countries will continue to contribute to their wider
education.
Cristina Martin
PHD in Law
Lecturer of Company Law at the State University of Moldova
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Description of the legal rating method
Introduction
This paper assesses aspects of the law in Moldova with a view to rating the law in the relevant areas. The
survey is concerned primarily with wholesale financial and corporate law and transactions, not with retail
law.
Legal risk has increased globally because of the enormous growth of law; because of its intensity; because
many businesses are global but the law is national; because nearly all countries are now part of the world
economy; and because the law is considered to play a very significant role in the fortunes of our societies.
Liabilities can be very large and reputational losses severe.
The survey was carried out by students at State University of Moldova. The survey was designed by the
Allen & Overy Global Law Intelligence Unit.
The students were requested to express their views freely and in their own way. The views expressed are
their views, not necessarily those of, the State University of Moldova, the members of the Practitioner Expert
Panel or the Global Law Intelligence Unit, the members of Allen & Overy.

Methodology
The survey uses colour-coding as follows:

True

False

Can't
say

Blue generally means that the law does not intervene and the parties are free, i.e. the law is liberal and open.
Red generally means that there is intense legal intervention, usually in the form of a prohibition.
Green and yellow are in-between.
The purpose of this colour-coding is to synthesise and distil information in a dramatic way, rather than a
legal treatise. The colours correspond to a rating of 1, 2, 3 or 4, or A, B, C or D.
The cross in the relevant box signifies the view of the students carrying out this assessment of the position of
Moldova. This is followed by a brief comment, e.g. pointing out qualifications or expanding the point.
These comments were written by the students.
The colour-coding does not usually express a view about what is good or bad. Whether the law should
intervene in a particular arena is a matter of opinion. The scale is from low legal intervention to intense legal
intervention or control. This is not a policy or value judgment as to whether or not the law should or should
not intervene. Jurisdictions often disagree on whether the law should intervene and how much. So one of
the main purposes of this survey is to endeavour to identify some of the points of difference so as to promote
fruitful debate.

© Allen & Overy 2014
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Black letter law and how it is applied
This survey measures two aspects of law. The first is black letter law, i.e. what the law says or the written
law or law in the books.
The second measure is how the law is applied in practice, regardless of what it says. Thus, the law of Congo
Kinshasa and Belgium has similar roots but its application is different.
Although there is a continuum, these two measures have to be kept separate. Otherwise we may end up with
just a blur or noise or some bland platitude, e.g. that the law depends upon GDP per capita.
In fact, only the last two questions deal with legal infrastructure and how the law is applied. All of the others
deal with the written law, without regard to enforcement or application.

Key indicators
The survey uses key indicators to carry out the assessment. It is not feasible to measure all the laws or even
a tiny fraction of them. The law of most jurisdictions is vast and fills whole libraries.
The key indicators are intended to be symptomatic or symbolic of the general approach of the jurisdiction.
To qualify as useful, the indicator must usually be (1) important in economic terms, (2) representative or
symbolic and (3) measurable. In addition, the indicators seek to measure topics where jurisdictions are in
conflict. There is less need for measuring topics where everybody agrees.
An important question is whether this method is useful or not, and, if it is, whether the indicators are
relevant.

Legal families of the world
Most of the 320 jurisdictions in the world, spread just under 200 sovereign states, can be grouped into legal
families. The three most important of these are: (1) the common law group, originally championed by
England; (2) the Napoleonic group, originally championed by France; and (3) the Roman-Germanic group,
originally championed by Germany, with major contributions from other countries.
The balance of jurisdictions is made up of mixed, Islamic, new and unallocated jurisdictions.
Many aspects of private law are determined primarily by the family group, but this is not true of regulatory
or economic law.

Excluded topics
This survey does not cover:
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transactions involving individuals
personal law, such as family law or succession
competition or antitrust law
intellectual property
auditing
general taxation
macroeconomic conditions, such as inflation, government debt, credit rating or savings rates
human development, such as education, public health or life expectancy
infrastructure, such as roads, ports, water supply, electricity supply
personal security, such as crime rates, civil disorder or terrorism.
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Banking and finance
Introduction
Banks and bondholders (typically also banks, but also insurance companies, pension funds and mutual funds)
provide credit or capital. Their main risk is the insolvency of the debtor and therefore the key indicators
intended to measure whether the law supports those habitual creditors or debtors, such as large corporations
as borrowers, when it matters, i.e. on bankruptcy. This is when commercial law is at its most ruthless in
deciding who survives and who drowns.
This debtor or creditor decision is implemented mainly through the bankruptcy ladder of priorities. A feature
of common law systems is the presence of super-priority creditors who are paid before anyone else creditors with a set-off or a security interest and beneficiaries under a trust. For example, if a bank has
universal security over all the assets of a company, the bank is paid before all other creditors, including
employees and trade creditors. This regime therefore protects significant creditors who such as banks.
Jurisdictions based on the English common law model give super-priority to all three claimants. Traditional
Napoleonic jurisdictions typically do not allow insolvency set-off, have narrower security interests and do
not recognise the trust. Their bankruptcy ladder favours greater equality of creditors. Most traditional
Roman-Germanic jurisdictions are in-between. They allow insolvency set-off and have quite wide security
but most do not recognise the trust. There are wide exceptions to these generalisations.

Insolvency set-off
Generally If set-off of mutual debts is allowed on insolvency, the creditor is paid. If it is not allowed, then
effectively the creditor is not paid. Very large amounts are involved in markets for foreign exchange,
securities, derivatives, commodities and the like, so that the question of whether exposures should be gross
or net is a matter of policy as to who the law should protect.

Q1In Moldovan law, creditors can set off mutual debts on the insolvency of a
debtor if they are incurred before notice of the insolvency.
True

False

Can't
say


Comment:
The institution of insolvency is regulated by the Republic of Moldova’s Law of Insolvency nr. 149 from 29
of June 2012. In Republic of Moldova this is the fourth law that regulates the institution of insolvency. The
first law that regulated this domain was from 1992, the second one- from 1996 and the third one- from 2001.
The main article that establishes the mutual debts’ set off is the article 82 from the Insolvency Law from
2012. According to this article, the administrator examines creditors’ debts for establishing the possibility of
applying set-off procedure. The state of insolvency doesn’t affect the possibility of mutual debts’ set off and
this is because according to the article 45 from the Insolvency Law from 2012 debts are due dated from the
moment of insolvency, even if this moment isn’t their date of payment. There are 2 exceptions when set-off
is not applied: a) the debt appeared after the process of insolvency commenced- an example of creditor
© Allen & Overy 2014

11

Legal rating of Moldova | August 2014

whose debt appeared after the process of insolvency commenced is the administrator of insolvency; b) the
creditor obtained the debt from another creditor after the process of insolvency commenced. In accordance
with the article 82 (3) from the Insolvency Law from 2012, the set off is also excluded if debt is due dated
before the set off is possible. This article emphasizes the situations when set off is not possible, for example:
there is a difference between the nature of payment (one debtor has a “to do” debt and another- “to give”
debt); the debt has an exempt from seizure object etc.). So, if the debt is due dated before these situations are
not abolished, mutual debt set off will be excluded.
Except for the article 82 from the Insolvency Law from 2012, there are two more articles that refer to the
mutual debts’ set off, and these are: article 27(7) and 49 from the Republic of Moldova’s Insolvency Law. In
accordance to the article 27 (7) from the Insolvency Law, if requirements for set off established by law are
not carried out, set off is also excluded. The requirements for set off are established by the article 651 from
Civil Code of Republic of Moldova and these are: the existence of opposite debts, the receivables are certain,
due, liquid and have the same nature.
In conclusion, the set off is a simplified way to honour a debt and this is the reason why each administrator
of insolvency will try to find the way of mutual debts’ set off.
ACI note: Yes. Moldovan Law on Insolvency allows creditors to set off mutual debts if incurred before notice
of insolvency.

Security interests
Generally Security interests give priority to the creditor with security - typically banks - who are the main
providers of credit in most countries.
In traditional common law jurisdictions, a company can create universal security over all its present and
future assets to secure all present and future debt owed to a bank. Once registered, the security is valid
against all creditors, except that the floating collateral ranks after preferred creditors - typically wages and
taxes. The security can be granted to a trustee for creditors. On a default there are no mandatory grace
periods and the creditor can enforce out-of-court by appointing a receiver (a type of possessory manager) or
by private sale. But in some common law jurisdictions there are freezes on enforcement in the event of a
judicial rescue of the debtor. Also, in some of these jurisdictions there are stamp duties.
On the other hand, in many traditional Napoleonic jurisdictions, universal security is not possible, neither is
security for all future debt. There is no trustee to hold the security. On enforcement, there are grace periods
and no receiver. Sale is through the court and a public auction. Preferential creditors rank ahead. Some
countries have a freeze on enforcement under a judicial rescue statute.
The main policy issue is therefore whether security should be encouraged or whether the law should
intervene to impose greater equality.
The main tests are (1) scope of eligible assets, (2) debt secured, (3) trustee, (4) priority over preferred
creditors, (5) private enforcement and receiver, (6) no rescue freezes and (7) low costs.

12
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Q2 In Moldova, the law offers a security interest which is highly protective of the
secured creditor.
True

False

Can't
say


Comment:
In Republic of Moldova secured creditors are highly protected than other creditors. Their legal protection
consists in the priority that the security rights grant. In the case of mortgage and pledge there is an asset that
can’t be sold without creditor’s agreement and in case of debtor’s incapacity of paying, the creditor receives
the right of executing the mortgage, it means that the creditor can sell the asset and use the proceeds to cover
the debt.
According to the article 50 from Insolvency Law from 2012, this rule of priority of granting debt securities is
also applied to 3 distinct categories of creditors other than secured creditors with mortgage: a) creditors that
possess either an asset or a title for assuring their rights; b) creditors that have a right of retention; c)
creditors whose debt securities come from a contract on investments the construction of houses. It should be
mentioned that according to the article 80 from Insolvency Law from 2012, if there is registered a legal
mortgage of an unsecured creditor in last four months before the insolvency process was prosecuted, the
registration will be cancelled by the administrator of insolvency.
In accordance with the article 81 (3) from Insolvency Law, secured creditors can’t realize their rights in a
forced way, in 180 days after the beginning of insolvency process, contrariwise they need either an act of the
administrator of insolvency, or a decision of law court.
Secured creditors realize their interests with the help of the administrator of insolvency that will sell the
assets of the insolvent company. According to the article 132 from the Insolvency Law, from the amount of
money obtained after the capitalization of the insolvent’s company assets, not more than 10 % will be
deducted for outgoings of capitalization and the rest will be shared to the secured creditors of privileged
rank.
ACI note: As may be noted from above the rights of the secured creditor to recover its claims from the
proceeds from the secured assets is protected, including during insolvency of the debtor. However, the
general rule is that the insolvency administrator (practitioner) will sell the asset and forward the proceeds to
the creditor after withholding up to 10% for related expenses. The law appears to also offer a chance to
creditors themselves to foreclose on the secured property, but this is an exception and is rarely allowed.

Universal trusts
Under a trust, one person, called the trustee, holds title to the assets of another person, called the beneficiary,
on terms that, if the trustee becomes insolvent, the assets go to the beneficiary and are not used to pay the
trustee's private creditors. The assets are immune and therefore taken away from the debtor-trustee's
bankrupt estate.

© Allen & Overy 2014
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The main examples of trusts are custodianship of securities, pension funds, securities settlement systems and
trustees of security for bondholders and syndicate banks. The amounts involved are enormous.
All jurisdictions have an effective trust of goods (called bailment or deposit). The common law group has a
universal trust for all other assets (land and intangible property). Most members of the civil code group do
not have a universal trust, subject to wide exceptions, especially for custodianship of securities. A few
countries in this group have a universal trust by statute, e.g. France and China.

Q3

Moldova has a universal trust for all assets.

True

False

Can't
say


Comment:
According to the article 1055 from Civil Code of Republic of Moldova, there is a universal trust for all
assets. In capacity of object of trust agreement may be either the whole patrimony, or just a part of it, in
respect of movable and immovable property, both tangible and intangible property. The asset may not exist
at the moment of contracting the trust, but it is important that the asset should be determined in the
agreement. There is an exception from the main rule that is mentioned in the article 1055 (3) from Civil
Code of Republic of Moldova, and corresponding to this article, over money a separate trust does not exist.
So, money can’t be a separate asset of trust and this is because the capitalization of money by the trustee will
be qualified as contract of running bank account, or contract of bank deposit.
In conclusion, the Moldovan law gives points to the person of trustee and not to the assets of trust.
ACI note: As explained by the student, the institution of trust is similar to “fiduciary administration” under
Moldovan law. Fiduciary administration incorporates many elements of the Anglo-Saxon trust, but is not
entirely similar. It is a bilateral contractual arrangement by which the property is transferred into
administration. The property rights stay with the founder of administration and do not become a separate
entity as in case of trust. Hence, in case of the insolvency of the fiduciary administrator such property will
not become part of the insolvency estate. As mentioned, any property may be subject of trust, including
future, floating and interchangeable property, land and real estate included. The Law on Capital Markets
specifically provides that a number of market participants administrate the entrusted assets based on
fiduciary administration. The law is not specific though with regard to what happens in case of insolvency.

Other indicators
Other bankruptcy indicators not measured here include freezes on the termination of contracts, fraudulent
preferences, the priority of rescue new money, the presence and intensity of corporate rescue proceedings
and recognition of foreign insolvencies. Director liability for deepening the insolvency is dealt with below.
Other financial law topics not covered in this survey include the regulatory regime, especially capital,
liquidity, authorisation of financial business, conduct of business, control of prospectuses, control of market
14
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abuse and frauds, such as insider dealing, and the insolvency regime for banks. Financial regulation is a very
large field.

Corporations
Introduction
Financial law involves competition between debtors and creditors so that jurisdictions can be positioned on a
straight line. Corporate law however involves three main competitors: (1) shareholders, (2) creditors and (3)
managers - a triangle. If the key indicators show that a jurisdiction strongly favours one or other of the
parties at the points of the triangle, whether creditors, shareholders or management, then one can begin to
build up a picture of the choices which the jurisdiction habitually makes in resolving the conflicting interests
of the parties.
For example, a very tough prohibition on financial assistance (which is protective of creditors against
shareholders) tends also to support an attitude to other principles of the maintenance of capital or to support
the proposition that mergers by fusion are difficult (because they can prejudice creditors). This would be
true of the English regime in 1948. Similarly, a view which easily imposes personal liability on directors for
deepening an insolvency might also show a legal approach which is not supportive of the veil of
incorporation in other areas, e.g. shareholder liability and substantive consolidation on insolvency.
The two extreme corporate law models are the Delaware model and the traditional English model,
exemplified by the English Companies Act 1948 (now superseded). Napoleonic and Roman-Germanic
models are in-between to varying degrees.
The Delaware regime is highly protective of management in the key areas. The traditional English regime
favours creditors on most of the key contests and, where creditor interests are not involved, it tends to favour
shareholders as opposed to managers.

Director liability for deepening an insolvency
Generally If the law imposes personal liability on directors for deepening an insolvency, e.g. carrying on
business and incurring debts where there is no reasonable prospect of paying them, then the regime is hostile
to the interests of management. The legal risks of management are increased.
There are basically four regimes internationally: (1) directors are hardly ever liable for deepening the
insolvency, eg Delaware and most US jurisdictions, plus some traditional English jurisdictions which only
punish fraudulent trading; (2) directors are liable for serious negligence (England, Singapore, Australia,
Ireland); (3) directors are liable for mere business misjudgements deepening the insolvency (France); and (4)
directors are liable if they fail to file for an insolvency proceeding after the company becomes insolvent
(France, Germany and others).

Q4 In Moldova the law rarely imposes personal liability on directors for
deepening the insolvency and there is no rule that the directors must file for
insolvency when the company is insolvent.
True

False

Can't
say
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Comment:
According to the article 248 from Insolvency Law of Republic of Moldova from 2012, if the administrator of
insolvency detects director’s fault for deepening the insolvency, the court of law will dispose a part of debts
to be supported by culpable director. The same article determines the actions that are qualified as fault for
deepening the insolvency: a) personal use of company’s assets; b) carrying on commercial activity under the
debtor’s name; c) procuration of assets for the debtor for exaggerated purchase price; d) leave out beginning
the insolvency process; e) keeping fictive accountancy; f) other actions that may injure the debtor’s holding.
If it is necessary, the director may be subject to contravention sanctions. If there are more culpable directors,
they will have a solidary liability.
ACI note: The Insolvency Law clearly establishes in Article 14 the obligation of the debtor to file for
insolvency within 30 days from the moment when the debtor became insolvent. Failure to do so will incur
secondary liability for debtor’s managers and other responsible persons. In practice though this liability is
difficult to apply.
the above student answers (1-4) by Felicia Badalova

Financial assistance to buy own shares
Generally Many jurisdictions prohibit a company from giving financial assistance to buy its own shares.
The typical example would be where a bidder finances the acquisition of a target company by a loan and
after the takeover arranges for the target to guarantee the loan and charge its assets to secure the guarantee.
The commercial effect is similar to the repayment of the share capital of the target before its creditors are
paid. Shareholders should be subordinated to creditors.
The prohibition therefore favours creditors against shareholders of the target.
The Delaware regime does not prohibit financial assistance. The traditional English regime has a wide
prohibition (not England any more). Most Roman-Germanic regimes are against it, with Napoleonic regimes
hesitant. The EU has a prohibition against financial assistance by public companies. Some countries allow
financial assistance by private companies if solvency is established.
A contravening transaction is usually a criminal offence and void.

Q5 Moldovan Law permits a company to grant financial assistance for the
purchase of its own shares.
True

False

Can't
say


Comment:
Moldovan law does not contain any clear prohibitions regarding the offering of financial assistance by a
company to a third party for the purchase of the shares of said company.

16
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However, please note that, according to art. 162 of the Civil Code, a company may own its own shares only
in certain restricted situations and only up to a certain maximum amount (10% of total); depending on the
manner in which such financial assistance is given, it may be viewed that the company becomes the owner of
its own shares.
In addition, please note that, although there is no direct prohibition of providing this type of financial
assistance, such an operation may be viewed as a manipulation of the market by the regulator (National
Commission for Financial Markets), in accordance with art. 128 of the Law on the capital market, and
voided, incurring penalties for the entities involved.
ACI note: It would be accurate to answer this Q5. as FALSE. The Law on Companies in Art. 4 (5) and Law
on limited liability companies in Art. 41 specifically prohibit a company to offer financial assistance for
purchase of its own shares.
Article 4 para. (5) Law on Joint Stock Companies: “A company is not allowed to grant loans and provide
guarantees to purchase its own securities.”
Article 41 Law on Limited Liability Companies: “The Company may not grant loans to its shareholders and
other third parties to purchase shares of the respective company.”
.Public

takeover regime

Generally A public takeover regime which is free and open tends to favour managers who can guard against
takeovers by poison pills and the like and who have relative freedom to acquire other companies. An
example is the Delaware regime. A restrictive regime on the lines of the British system tends to favour
shareholders.
The chief features of a restrictive regime are: (1) the bidder must make a mandatory bid in cash when a
threshold of shares in the target is reached, e.g. 30%; (2) the bidder must pay the same price to all
shareholders (sharing the control premium); (3) no partial bids (getting control on the cheap); (4) proof of
certain funds to implement the offer; (5) compulsory acquisition of dissenting minorities (squeeze-out); (6)
fixed timetable; (7) no ability of the managers to frustrate a bid by poison pills without shareholder approval;
and (8) control of the content of circulars, especially forecasts.

Q6 Apart from exchange controls and restrictions on foreign direct investments,
the public takeover regime in Moldova is open and has few restrictions.
True

False

Can't
say


Comment:
The public takeover regime is relatively flexible, but does have some restrictions. Several of the most
prominent: according to art. 84 para. 4 of the Law on Joint Stock Companies, the purchase of 25% of shares
in a joint stock company must be made publicly known via a newspaper publication. According to art. 85
para. 5 of the Law on Joint Stock Companies, any person, entity or group that purchases 50% or more of
© Allen & Overy 2014
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shares in a joint stock company must propose the remaining shareholders of the company to sell their shares
to such person or entity. The price to be offered to shareholders in this case is determined in accordance with
art. 23 of the Law on the capital market. Similarly, according to art. 31 of the Law on the capital market, if
any person, entity or group purchases 90% or more of the shares of a joint stock company, the person or
entity in question is under the obligation to purchase the remaining shares of the same class.
ACI note: Based on the explanation by the student we would rather qualify the answer as “almost true
(green)”.

Other indicators
Other important indicators are corporate governance (difficult to measure), free ability to merge companies
by fusion, the one-share-one-vote rule, and, to a lesser extent, minority protections. Other indicators relate to
quick and cheap incorporation, the ultra vires rule, maintenance of capital, no par value shares, shareholder
liability, substantive consolidation on insolvency and disclosure. These are not measured here.

Commercial contracts
Introduction
Contract is at the heart of commercial life, and is everywhere. In fact, the main tenets of contract law across
the main families of jurisdictions are consistent - it is in the fields of insolvency and property law where the
main differences emerge. It is true that there are contract differences, for example, between writing
requirements, open offers, the time of acceptance and specific performance, but often these differences are of
lesser significance in practice in the business field.
The key indicators the survey chooses all tend to symbolise whether the approach of the jurisdiction to
contract is hard or soft. If the approach is hard, then the jurisdiction tends to support predictability in
business contracts so that certainty and freedom of contract are valued more than mitigating the risk of
occasionally abusive behaviour and unfair results, especially for weaker parties. A soft jurisdiction tends to
give greater primacy to notions of good faith and the like.

Exclusion of contract formation
Generally Commercial parties often wish to be able to negotiate heads of terms commercially without being
bound by a contract. In some jurisdictions, the courts are ready to infer that the parties are bound if the terms
are sufficiently clear, even if they have said expressly that they do not intend to be bound.

Q7 In Moldovan law, parties are not bound to heads of terms if they expressly
state that the terms are "subject to contract" or some such clear phrase.
True

False

Can't
say
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Comment:
According to art. 666 and 679 of the Civil Code, a contract is concluded when parties agree to its
essential clauses. Conversely, if there is no agreement as to a clause or its binding nature, there is no
contract (or the clause in question is not part of said contract). Heads of terms, which are clearly
designed for negotiation purposes, will not be deeded binding unless both parties agree this to be so.
In addition, in case a court sees the heads of terms as an agreement on the main points of a deal
which is sufficient to be deemed a contract, according to art. 725 of the Civil Code, contractual
clauses are interpreted in accordance with the actual intent of the parties – therefore, if the parties
intended a clause to not be binding (inserting a clear stipulation in regards to this into the body of
the clause is an excellent indicator of such intent), a court will not see it as binding.
The above student answers (5-7) by Eugeniu Bejenaru

Termination clauses
Generally Many contracts, especially loan contracts, leases of goods and long-term sales contracts, contain
events of default on the occurrence of which one party can terminate the contract. Jurisdictions which
uphold freedom of contract and the literal interpretation of contract give effect to these clauses and do not
rewrite the contract according to the court's notions of what is fair. Other jurisdictions prefer good faith. We
ignore consumer contracts - where there may be consumer protections.

Q8 Moldovan law, a termination clause in a loan or sale of goods contract
between sophisticated companies (not individuals) providing for the termination of
the contract immediately on certain events is usually upheld, even if the event
concerned is relatively trivial.
True

False

Can't
say


Comment:
The answer to this question is given by the article 734 (1) Civil Code of Republic of Moldova. According to
this, contracts can be terminated by consensus, when there is a termination clause in the contract. This means
that the parties may expressly reserve their right to terminate the contract in certain cases. The legal force of
these clauses will depend on the way of wording them. For example, the parties may determine in contract,
that the failure of executing some obligations may draw the termination of the whole contract. Also, the
parties may stipulate that the termination of contract may automatically operate, as an effect of nonexecuting some obligations, without being necessary an express declaration from one part of the contract.
Even if the article 734 (1) from Civil Code of Republic of Moldova is a general norm, without any specific
rules, Civil Code of Republic of Moldova emphasizes in the article 725, that the interpretation of the contract
should be founded on the principle of good faith. The contract is interpreted according to the common
intention of the parties, without a limitation to the literal meaning of terms used in the contract. The
termination clauses are interpreted within the context of the whole contract. So, a contract, rarely, may
© Allen & Overy 2014
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terminate on certain trivial events and this is because the interpretation of the contract is a hatch for the
related case.
ACI note: We believe that a more accurate answer would be “Almost true” (Green). The Civil Code
specifically allows parties to agree about the grounds for terminating the contract in articles 733 and 734.
Hence if the intention of the parties is clear the interpretation rules should have little bearing on the
effectiveness of the contract. And in practice many contracts include provisions allowing unilateral and
immediate termination of contracts as established by the parties, including for trivial events. At the same
time the Civil Code does include a few articles which may be interpreted to limit the freedom of parties, as
for example requirement for a remedy period before termination in continuous contracts (Art. 748).
the above student answer (8) by Felicia Badalova

Exclusion clauses
Generally Contracting parties often seek to exclude their liability for defective performance of the contract.
So the issue is whether these exclusion clauses are generally upheld if they are clear and whether freedom of
contract is allowed in this area.

Q9 In Moldovan law, exclusions of liability in most commercial contracts
between sophisticated companies, such as a sale of goods contract, are generally
upheld if they are clear.
True

False

Can't
say


Comment:
Generally, such clauses will be upheld by courts, irrespective of the nature or provenance of liability, subject
to the following:
1.

Clauses instituting exemption from liability for bodily harm or other harm to the health of a person,
as well as liability arising due to intentional acts must be individually negotiated; according to art.
719 of the Civil Code, courts will void such exemptions if they find that the clauses in question are
standard terms. Please note that courts may void any standard term that is subjectively considered as
disproportionally disfavouring one of the parties, contrary to the principle of good faith, provided
such clauses are not individually negotiated.

2.

Liability exemption clauses, akin to any other contractual provision, may be voided if such clauses:
1) are contrary to mandatory legal provisions, public policy or public morals – art. 220 of the Civil
Code (e.g. a clause exempting the carrier in a transportation services agreement from any and all
liability – such a clause would be contrary to art. 1019 of the Civil Code);

3.

According to art. 603 of the Civil Code, the debtor of an obligation cannot be exempt from liability
provided such liability arises as a result of fraud, intent or gross negligence on the part of the debtor.
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ACI note: We believe that a more accurate answer would be “Almost true” (Green). Not in the least because
of all the exceptions mentioned by the student. In particular, the terms of intent and gross negligence are not
defined in the law, but only in the legal theory. Application of these terms depends on the discretion and
interpretation by the judge. In practice, many contracts in Moldova include provisions limiting liability.
However, it is not completely certain that these will be upheld in court as the court practice on this matter is
not set or studied. Moreover, occasionally, the Civil Code provisions related to a certain type of contract
include additional conditions on limitation of liability.

Other indicators
Other contract indicators not assessed here include writing formalities, open offers, mistake, frustration,
damages, penalties, specific performance and whether notice of assignment of the contract to the debtor is
mandatory if the assignment is to be valid on the insolvency of the assignor.

Litigation
Introduction
The first three key indicators of governing law, jurisdiction and arbitration tend to show whether the
jurisdiction does or does not place a high value on international comity and freedom of contract as opposed
to national primacy.
The indicator on class actions tends to show whether or not the jurisdiction's litigation system is orientated
towards plaintiffs, especially mass plaintiffs in product liability cases. This indicator may also show the
attitude of the jurisdiction to the protection of individual parties as against business parties, both in terms of
the incidence of costs and enforcement.

Governing law clauses
Generally Most countries apply a foreign governing law of a contract even if there is no connection between
the contract and the jurisdiction. If the courts do not uphold the governing law, the effect is that the contract
obligations may be different.

Q10 The Moldovan national courts will apply an express choice of a foreign law
in a loan or sale of goods contract between sophisticated companies, even though the
contract has no connection with the foreign jurisdiction, but subject to Moldovan
public policy and mandatory statutes.
True

False

Can't
say


Comment:
According to art. 1610 of the Civil Code, the law governing a contract will be the law selected by the parties
to the contract, provided the choice of law is clear (expressly stated) or is evident based on the contents of
the contract or other circumstances. Courts will uphold such choice of law, irrespective of the extent to
which any element of the contractual relationship bears any relation to the jurisdiction the law of which has
© Allen & Overy 2014
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been chosen by the parties, subject to mandatory legal provisions and the rules of public policy, if any are
applicable.

Foreign jurisdiction clauses
Generally Many contracts confer jurisdiction, sometimes exclusive, on the courts of a foreign jurisdiction,
usually accompanied by a choice of foreign governing law.

Q11 The Moldovan courts will generally uphold a clear submission in a loan or
sale of goods contract between sophisticated companies to the exclusive jurisdiction
of the courts of a foreign country, even if there is no connection between that country
and the contract.
True

False

Can't
say


Comment:
According to art. 462 of the Code of Civil Procedure, the parties to a contract may submit it to the
jurisdiction of the court of a foreign country, irrespective of whether such country is in any way connected
with the contract, subject to mandatory legal provisions and the rules of public policy, if any are applicable.
However, according to art. 461 of the Code of Civil Procedure, the courts of the Republic of Moldova are
endowed with exclusive jurisdiction to hear certain categories of cases, such as: cases concerning immovable
assets located within the territory of the Republic of Moldova, cases regarding a vessel or airplane which has
been seized in the Republic of Moldova, etc.
ACI note: We believe that a more accurate answer would be “Almost true” (Green) or even “Almost false
(Yellow)”. The Moldovan courts interpret the Civil Procedure Code to attribute the exclusive authority to
hear local cases to the courts of Moldova. To escape such exclusive authority there must be an express
exception. Article 462 mentioned by the student clearly exempts from such jurisdiction cases with a foreign
element, i.e. a connection to a foreign jurisdiction. It is less clear if a case with no connection to a foreign
jurisdiction and submitted to a foreign court will withstand a claim for jurisdiction in Moldovan courts. This
became especially controversial after Article 41 was excluded from the Civil Procedure Code which
established contractual freedom of parties to designate the forum for dispute resolution.

Arbitration recognition
Generally Contracting parties, especially in trading and construction contracts, but less so in loan contracts,
wish to submit disputes to arbitration, sometimes in a foreign country. The resulting award is often
enforceable locally under the New York Arbitration Convention of 1958, to which most countries have
adhered.
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Q12 In Moldova, the courts allow sophisticated contracting parties to submit
contract disputes to a foreign arbitral tribunal to the exclusion of the Moldovan
courts.
True

False

Can't
say


Comment:
Generally, the submission of a contractual dispute to the jurisdiction of a foreign arbitral tribunal will be
upheld. However, according to art. 8 of the Law on International Commercial Arbitration, Moldovan courts
retain jurisdiction over such a dispute in the following circumstances: 1) one of the parties initiates a lawsuit
in a Moldovan court and the other party does not raise the matter of the arbitration clause before the court
begins examination of the merits of the case; 2) the court finds the arbitration clause void, invalid or
unenforceable.
ACI note: The first statement by the student is in accordance with article 7 of Law on foreign commercial
arbitration No. 24 dated 22.02.2008, which states that the parties may submit any existing or future disputes
in relation to a contractual matter to arbitration.
the above student answers (9-12) by Eugeniu Bejenaru

Class actions
Generally In some countries, such as the United States, a plaintiff can be authorised by the court to sue on
behalf of all claimants who are similarly situated. Claimants have to opt out or they are bound.

Q13 In Moldovan law, class actions where the class is bound if they do not opt
out are generally not allowed.
True

False

Can't
say


Comment:
A person may represent the interests of another person in the court of law through the mandate contract. It is
envisioned in the Civil Law of Republic of Moldova, the article 1030. In this sense the representative may
represent the interests of one, two, more persons. The representative undertakes to act on behalf of the client
and in the name of the client. Usually in the court of law the representative of the complainant is a lawyer.
This lawyer may submit the claim in the court of law, to draw the content of the claim, to represent the
interests of the complainant in the court sessions. The powers of lawyer are indicated on the mandate. In the
© Allen & Overy 2014
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civil law of Republic of Moldova an individual may be represented in the court of law only by an attorney
(i.e. lawyer admitted to the Moldovan Bar admitted), and only through a mandate. But businesses may be
represented in the court of law by attorneys or in-house lawyers through a proxy.
The empowerment of the representative of a legal business person is provided in the Civil Procedure Code
that provided in the 80 article: the empowerments of a representative must be formulated in a legal document
which determines the limits of the representative power, named attorney. These documents usually are
released by the administrators of the company which is represented. Also in the named article is mentioned
that a company may be represented by a lawyer. His representative powers are indicated in the power of
attorney and also in a special document named mandate. The power of attorney indicates the distinct
empowerments which have the representative, it is indicated each empowerment in particular. The mandate
confirms the empowerment to release the judicial acts, but the attorney confirms the empowerments to
release the material acts. In this sense should be remembered that the representative powers are also
indicated in the Law of Republic Moldova number 1260 registered on the 19.07.2002, on attorneys. Also the
form of the mandate is determined in the annex of the Decision of Government number 294 registered on 17
March 1998.
This way of representation of individual`s interests is recognized also in the Civil law of Republic of
Moldova. I think that this way of representation is very beneficial, because it assumes saving time and
additional costs and also efficient defence of human rights. Ordinary people don`t know so good the law, and
how to put in application the law to protect their rights. In this situation it appears the need to bring a
professional advice that can be given by a lawyer.
Also it is possible to participate in a process to represent the legal interests of a company without an attorney
or a mandate. This is possible in the case when the legal interests of a company are devised by the director of
the company. The empowerments are realised by the legal quality of the director. Sometimes the company
doesn`t transmits the empowerment of some problems like: transmission of the goods of the company. This
empowerment is noted in the statute of the company and this problem is determined by the administrative
council.
ACI note: Basically a class action to represent an anonymous group of plaintiffs is not possible in Moldova.
In order for an attorney to represent a party in court, he/she must have a power of attorney and a mandate
issued by the party. This does not exclude multiparty cases.
An individual or a legal entity may file a case for protecting interests and rights of a certain group of
persons. This is however in relation to their general rights and interests as a group (for example consumers)
and may not involve monetary damages or other type of redress to any specific person from such generic
group.

Other indicators
Other indicators not covered by this survey include contingent costs, loser pays the costs of the winner,
prejudgment freezes or arrests, appeals, scope of disclosure (discovery of documents), efficacy of waivers of
sovereign immunity and the enforceability of foreign judgments.

Real property
Ownership of land
Generally In most countries, nationals can own land absolutely and are not restricted simply to leases for a
limited term or simple rights of occupancy. However, in some jurisdictions, absolute ownership of land is
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not available to nationals or local corporations. If this is so, then the jurisdiction would be coloured green if
citizens can lease land for a very long term without material restrictions, such as 999 years, and can also
mortgage or sell the land or give it away or bequeath it under their wills without official consent because the
ownership is a close proximate of absolute ownership. If on the other hand citizens are entitled only to a
lease of, say, 70 years or less, or to similar rights of occupancy, and if there are limitations on dealing with
the land without official consent, such as mortgaging, selling or bequeathing it, then the jurisdiction would
be red.

Q14 In Moldovan law nationals and local corporations are entitled to own land
absolutely.
True

False

Can't
say


Comment:

The limitation of ownership of land is determined by the Land Code of Republic of Moldova. The
limitation can be considered the extinction right of the land trough: 1) the land for the needs or
usefulness of the state 2) non-payment of land tax 3) land use that determine soil degradation or
pollution 4) land use through methods that determine soil salinization and other adverse
consequences. These restricts are provided express in the Land Code of Republic of Moldova, in the
article 23.
Another restriction is the extinction of ownership in the case when the owner does not use the land
for a long time. This is also provided in the Land Code of Republic of Moldova, article 25. Also the
Land Code of Republic of Moldova provided that the interference on the part of state bodies, of
state organizations and economic organizations in the activity of the owners of the land is forbidden
except in the situation when the owners violate the law. This determines that the ownership of land
is protected in Republic of Moldova. And when the owners’ rights are violated the state has the
legal methods of the restoration of law and integral reparation of damage.

Security of land title and land registers
Generally Many jurisdictions improve the security of title to land by a registration system which, although
not necessarily state-guaranteed, has high reliability. An example is the Torrens system developed in
Australia and used in many other countries, eg Canada and England.
Most countries in the civil code groups do not have a title register but instead require documents concerning
land to be notarised and filed at the registry so that they can be searched. The United States does not
generally have title registers for land although there may be mortgage registers. They rely on title
registration companies which provide title insurance.
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Q15 Most land in Moldova is registered in a land register which records most
major interests in land, eg ownership, mortgages and longer-term leases.
True

False

Can't
say


Comment:
The property right and other real rights are registered in a real estate register.
In this sense it exists expressly in the Law number 1543 since 25.02.1998 on real estate cadastre. Also this
obligation is mentioned in the Civil Law of Republic of Moldova, in the 321 article.
The registration system of title to land is:
1. general survey of the country in which identifies, describes, it is estimated and cadastral plans
represents all real estate in the country and record holders on their rights;
2. tool in the exercise of powers relating to the administration of State land, resources and the
protection of public and private interests in legal relations concerning the estate;
3. a system of protection of the economic rights of the holders of real estate;
4. an open system of informing participants in the real estate market and of public authorities, including
the tax authorities.
The purpose of waging the real estate register is to ensure the enforceability of rights and in cases stipulated
by law and meets the purposes of incorporation register of rights. The real estate register exist to guarantee
the continuity and stability of the estate relationships.
At the same time by posting immoveable property in such register avoids any disputes which may arise in
the case of certain legal acts in connection with the immoveable property. For example, the buyer has the
information freely post Office on trends in the immoveable property given its status, at the owners who it
had, in this sense determine the image of the immoveable property given the usefulness and effectiveness of
the immoveable property that you purchase.
The registration of the property right is a condition of opposability towards others persons. As long as this
property right is not challenged, the title of property is available, it is legal. But it exists a distinct situation
when other persons register the act of sale-purchase or another act of alienation of the good with the first
owner, the current owner can not oppose the property right to another person through the consideration as the
property right was not registered.
ACI note: A more accurate answer to this Q15 would be True (Blue). All long term interests in land and
property in Moldova need to be registered with Cadastre. This includes: ownership, any security interest and
leases for longer than 3 years.
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Land development restrictions
Generally Many countries restrict development and the change of use of land and require permits to be
obtained for any development or change of use.

Q16 In the Moldovan law, apart from environmental controls (dealt with later),
the control of commercial development and the change of use of land is very light
and, where required, permits are quick and cheap to obtain.
True

False

Can't
say


Comment:
The change of the destination of the land is performed by the Government decision number 1452 registered
on 24.12.2007. It was issued a regulation which determines the rules that must be respected in the process of
changing of the destination of the land. Also it is provided in the Land Code of Republic of Moldova, article
71. The change of destination of the forest land of the highest quality, of the land occupied by national parks,
reserves, monuments, archaeological and historical assemblies / are forbidden. This case is provided in the
Land Code of Republic of Moldova article 72. Republic of Moldova has in this sense a Government decision
number 1451 since 24.12.2007 that provides the stages of the change of the destination of the land.
It is not so easy in this sense to change the destination of the land. To determine how easy is to change the
destination of the land we must highlight some of possible situations:
1.

When the land has public destination, to change this destination may be possible only based on
Decision of Government:

2.

When the land has agricultural destination, to change this destination may be possible only based on
Decision of Local Council, this is determined by the Law of Republic Moldova number 436,
registered on 28.12.2006 and also in the article 14, point b. Also this legal norm is provided in the
Land Code of Republic of Moldova, in the article 9.

3.

When the land has a private destination, to change this destination may be possible only based on the
urban certificate of planning. This obligation is based on the Law of Republic Moldova number 163,
registered on 09.07.2010, on authorization of the execution of construction works.

ACI note: We agree with the student. It is very difficult to change land destination in Moldova.
the above student answers (13-16) by Diana Pascari
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Other indicators
Other indicators not surveyed include transfer costs, stamp duties and lessee protections.

Employment law
Generally The indicator here is whether it is easy or hard to hire and fire employees. The measures include
high minimum wages, maximum hours, minimum holidays, maternity rights, equal pay for equal work (nondiscrimination) and severance costs.

Q17 In Moldovan law, there are few controls on hiring and firing employees or
on the terms of employment.
True

False

Can't
say


Comment:
There are sufficient controls upon hiring and firing of employees in Moldova, still not always these cases are
implemented on the required level.
Given the importance and value of labour in society, the power of the state was and is concerned to adopt
appropriate legal provisions for its regulation, in order to get the maximum efficiency of it, and to
harmonize, in the most optimal way, the interests of the capital with those of the labour force and to provide
sufficient protection to those who render it.
In order to create and establish the labour legal relationships, the employer has the right to select the stuff
which meets the conditions set by the Labour Code, the Internal Regulation of the Institution and by the
Collective or Individual Labour Contract, the fact that proves that the law establishes rights and grounds for
firing someone without letting the employer make any changes to it.
Therefore, these are the conditions that are required to be met: common conditions such as legal capacity,
valid consent, licit and determined object, licit cause; as well as special conditions - conditions regarding the
professional training, conditions of studies, and passing an examination or interview, etc.
In accordance with art. 47 of the Labour Code, there are prohibited any limitations, direct or indirect, of the
rights, or establishing of benefits, direct or indirect, at the conclusion of the individual labour contract. The
employer may not offer less than provided by law in such areas as: work time (art. 95-106 Labour Code),
leisure time (art. 107-122 CM), healthcare time off (123-127 CM) etc.
The institution of termination of the individual labour contract is dominated by the principle of legality. The
grounds, conditions and procedure of termination of this contract are regulated, in detail by the provisions of
the 3rd Title, Chapter V of the Labour Code.
The labour legislation of the Republic of Moldova does not admit arbitral dismissal of the employees (at the
discretion of the employer), and considers their unfounded dismissal, as an evident violation of the
constitutional labour right, so that the dismissal of an employee is admitted only on the grounds that are
expressly indicated in art. 86 of the Labour Code without the right of derogation, an example could be
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missing work without proving any motive for longer than 4 consecutive hours during a working day, unit
liquidation or cessation of the individual employer, coming to work under alcoholic, narcotic or toxic
intoxication, commission of thefts from the heritage of the unit.
As a result of the aforementioned, we can conclude that in the Republic of Moldova, the institution of labour
law represents the only branch of law by which it is possible not only to influence the force of labour, but at
the same time, to protect the conditions and the process of employment and of dismissal of employees,
therefore this field is protected from some influencing of personal character, which could favour the
employment or dismissal of employees.
ACI note: We agree with the student. The hiring process contains few restrictions. However the firing must
in strict compliance with the Labour Code and based on the reasons established in the Code.

Environmental restrictions

Q18 In Moldovan law the rules governing the environment and liability for
clean-up are very light and relaxed.
True

False

Can't
say


Comment:
Central and local public authorities, state and public organisations, citizens groups and individuals take part
in the environmental protection activities.
At the state level the environmental protection activities, in accordance with the Law on Environmental
Protection no. 1515 dated 16 July 1993, is performed by the central state bodies/organs through the overall
coordination of the Ministry of Environment and Resource. Also The Regional Environmental Centre (RECMoldova), The World Bank, The Programme of the UN for Development and other institutions contribute
efficiently to the protection of the environment.
During the last years, the stated objective of the environmental policies was to achieve a practical realization
of a sustainable development.
The main directions of environmental policy of Moldova are formulated in more than 30 laws and 12
adopted strategic documents, 18 ratified international conventions, governmental decision and resolutions;
among which there could be emphasized the Law on Ecological Expertise and Environmental Impact No.
851 dated 29 May 1996, Law on Air Protection No. 1422 dated 17 December 1997, Law on Harmful
Substances and Products No. 803 dated 12 February 2000, and so on.
The documents mentioned above led to be setting of the following strategic objectives:


Ensuring every person the right to a healthy and aesthetically pleasing environment;



Pollution control and rational management of resources;



Creating an effective institutional framework for the formulation and implementation of the
environmental policies;
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Protecting the soil and subsoil, water and air from chemical, physical and biological pollution, of
other actions that disrupt the ecological balance;



Restoring the ecosystems and their components, that are affected by human activity or natural
disasters;



Changing the production and consumption trends in order to conserve the resources and reduce
pollution;



Protection against ionizing radiation;



Introducing anticipatory and risk assessment strategies in the formulation and implementation of the
environmental strategies;



International collaboration and approximation of the national legislation to the EU’s legislation, etc.

In legal terms, the protection of the environment is achieved by setting certain obligations, setting special
conditions, stipulating prohibitions in case of using natural resources and carrying out activities with impact
on the environment as well as attracting to civil, administrative or criminal liability of persons who violated
the law in this area in accordance with art. 89 of the Law on Environmental Protection.
Also, the representatives of the authorities of environment are personally liable under art. 92 of the Law
above mentioned, according to current legislation, in order to assure the implementation of the Law on
Environmental Protection.
Criminal Code of Moldova sets the environmental offences and penalties to be applied in case of
environmental pollution.
In conclusion, the Republic of Moldova is a state in which the provisions which govern the protection of
environment are provided, promoted and respected.
ACI note: We believe that a more accurate answer would be Almost True (Green). Despite the fact that the
Code on administrative offences includes an entire chapter on environmental offences the penalties are
rather light and insignificant.

Openness to foreign business
Generally These indicators measure the degree to which the country is open to foreign businesses. The
indicators are quite generic and therefore subjective.

Foreign direct investment

Q19 In Moldova foreigners may freely own and control local companies outside
protected industries, such as media, banks and defence.
True

False

Can't
say
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Comment:
Over the years, in the investment climate of the Republic of Moldova have been carried out several positive
changes, the most attractive elements of which are: reduced tax burden (one of the lowest in Europe), a
stable banking and monetary system, relatively cheap and skilled force of labour, which therefore has
attracted many foreign investors in the Republic of Moldova.
The main law governing the legal structure of the foreign investment is the Law on investments in
entrepreneurial activity No. 81 dated 18 March 2004. The law establishes a number of important principles
and conditions which are to be respected by the investors.
There are no laws in Moldova to contain provisions that would restrict and prohibit the ownership of
companies by foreigners.
In accordance with art. 11 of the Law on entrepreneurship and enterprises No. 845 dated 03 January 1992,
the foreign citizens which practice entrepreneurial activities in the Republic of Moldova, have the same
rights as the citizens of the Republic of Moldova, which proves that the foreign citizens can freely own and
control local companies.
According to the paragraph (3) art. 5 of the Law of the Media No. 243-XIII dated 26 October 1994, the
foreign persons cannot own more than 49% of the statutory capital as founders. Therefore, applying the law
ad literam, the subsequent participants of the statutory capital - foreign persons may acquire ownership share
greater than 49% of the statutory capital, because the restriction imposed targets only the founders.
A notable evolution during the last years has been “the invasion” of foreign investors as well as in the
banking sector from the Republic of Moldova, so that it is highlighted a permanent increase of the number of
banks with foreign investors, which proves that there are no restrictions for foreigners in the banking sector.
From the above, it is worth mentioning that foreign persons can own, control and finance areas such as
media and banking system in our country.
One of the most imposing restrictions for the foreigners is the impossibility to buy the agricultural land,
being allowed just to rent, provided they make a contract.
Therefore, in the art. 22 of the Law on Investments in Entrepreneurial Activity it is stipulated that: “the
foreign investors may acquire the right of ownership of real estate in the Republic of Moldova, according to
the Law of the Republic of Moldova, except agricultural lands and those of forest resources in order to
conduct entrepreneurial activity”.
In the Republic of Moldova the spectrum of foreign investments is encouraged, so that the foreign citizens
can benefit from the rights and freedoms provided by law.
ACI note: It may be even more accurate to answer Q19 as Blue (True). There is a separate question
addressing ownership of agricultural land (see Q21). Otherwise, there are no major restrictions on foreign
individuals and companies owning Moldovan companies, with some exceptions allowed by the question.
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Exchange controls

Q20 In the Moldovan law, there are no exchange controls. Businesses may
therefore have foreign bank deposit accounts in foreign currency, borrow in foreign
currency and repatriate profits to foreign shareholders in foreign currency.
True

False

Can't
say


Comment:
Moldova does have foreign exchange control; the primary regulatory instrument in this field is the Law on
foreign exchange regulation no. 62 dated 21 March 2008. The regulatory and oversight body is the National
Bank of Moldova (NBM). The existing regulatory regime does allow the actions described in Question 20,
albeit with some restrictions/qualifications, as follows.
In regards to deposit account with foreign banks and in foreign currency: according to art. 13 para. 4 of the
Law on foreign exchange regulation, the general rule is that opening and maintaining such accounts requires
an authorization from the NBM, issued according to the Instruction of the NBM on opening accounts abroad,
approved by Resolution no. 279 dated 13 November 2003. There are several exceptions, as outlined in art. 13
para. 5 of the Law: opening of accounts required for the operation of branch offices abroad; opening of
account required for direct investment operations or transactions with immovable assets, if the laws of the
foreign country wherein such operations/transactions are being conducted so require.
There are some restrictions on borrowing in foreign currency. A key restriction is the prohibition of
lending/borrowing amounts expressed in foreign currency between resident businesses (with the exception of
situations when one such party is a bank). Borrowing/lending in foreign currency is permitted when one of
the businesses involved is a tax resident and one is not, however such transactions are subject to either
notification to or authorization by the NBM, according to art. 6 of the Law on foreign exchange regulation.
According to art. 19 of the Law on foreign exchange regulation, resident businesses can make unilateral
transfers/payments (which would include the repatriation of profits) to non-residents (which would include
foreign shareholders) without any kind of restrictions.
ACI note: We believe that it would be more accurate to answer Q20 as Almost True (Green). The National
Bank of Moldova imposes strict exchange control rules and monitors all such transactions. However, in
compliance with the rules local business can have accounts in foreign currency, borrow in foreign currency
and repatriate profits to foreign shareholders in foreign currency. Local businesses may have accounts in
foreign banks primarily as an exception, for example, when they have a representative office in the relevant
foreign country.
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Alien ownership of land

Q21 In Moldovan law, foreign-controlled companies have the same rights as
nationals or residents to own or lease land without a permit.
True

False

Can't
say


Comment:
According to art. 4 para. 3 and 6 of the Law on the normative price and the manner of sale of land,
agricultural or forested land may not be sold or purchased by companies with foreign capital. There are no
restrictions of this sort for any other type of land (including, but not limited to, land for constructions). In
addition, there are no restrictions whatsoever on the lease of land, irrespective of type and destination, for
foreign-controlled companies.
ACI note: It may be more accurate to answer Q21 as Almost False (Yellow). Based on the arguments
presented by the student.
the above student answers (17-21) by Romina Florea

Application of the law
Generally These indicators deal with the application of the law, as opposed to what the law actually says.
They are bound to be generic and subjective, a matter of impression.

Q22 In Moldova, the higher courts usually treat big businesses as fairly as they
treat individuals and do not favour local interests over foreigners.
True

False

Can't
say


Comment:
It is difficult to analyse this question, because Republic of Moldova is subject of the justice reform and one
of the biggest problem that baulks the existence of uniform praxis in this domain is corruption. Corruption
is that phenomenon that continues to exist in Republic of Moldova. In 2008, Moldova was on 109 place from
180
countries,
where
the
index
of
corruption
perception
is
high
(http://www.transparency.org/policy_research/surveys_indices/cpi/2008).
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So, in Republic of Moldova, the both, nor big business, nor individuals are treated, often, as fairly as they
should be.
ACI note: We would say that the statement 22 is Almost True (Green). Based on our experience, there is a
slight bias by the higher courts towards individuals, in particular in labour contracts. As regarding foreign
businesses vs. local ones there is less bias on this account. However, as mentioned by the student corruption
is a widely recognised issue in Moldovan courts.
the above student answer (22) by Felicia Badalova

Costs and delays of commercial litigation

Q23 The costs and delays of commercial litigation in the higher courts in
Moldova are not considered materially greater than in other comparable countries.
True

False

Can't
say


Comment:
According to the Moldovan Code of Civil Procedure, a final court judgment may be challenged on the merits
and on points of law in appellate courts and subsequently challenged solely on points of law with the
Supreme Court of Justice.
The first type of appeal requires the appellant to pay a state tax equal to, as a rule, 2.25% of the value of the
claim. The duration of proceedings depends on the complexity of the case, number and conduct of parties,
but most cases are generally resolved within one year. The amount of legal fees incurred by parties vary
wildly based on number and qualification of attorneys, duration of proceedings, complexity of the case, etc.
The second type of appeal, being limited to point of law only, and being, as a rule, documents-only, take
considerably less time (up to several months). The appellant must pay a state tax is the amount of 1.5% of
the value of the claim. The above qualification regarding legal fees is applicable here as well.
Overall, appeals are not particularly lengthy and costly, however this will depend on the nature and
particulars of each case.
the above student answer (23) by Eugeniu Bejenaru
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Overall ranking
This overall ranking is achieved by a survey of all the rankings as shown in this table:

Question
1.

Insolvency set-off

2.

Security interest

3.

Universal trusts

4.

Director liability for deepening insolvency

5.

Financial assistance to buy own shares

6.

Public takeover regime

7.

Exclusion of contract formation

8.

Termination clauses

9.

Exclusion clauses

10.

Governing law clauses

11.

Foreign jurisdiction clauses

12.

Arbitration recognition

13.

Class action

14.

Ownership of land

15.

Security of land title and land registers

16.

Land development restrictions

17.

Employment law

18.

Environmental restrictions

19.

Foreign direct investment

20.

Exchange controls

21.

Alien ownership of land

22.

Court treatment of foreign big business

23.

Costs and delays of commercial litigation

True

Rating

Can't say

False

Can't
say
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Profile of the contributing students
The survey was carried out by the following students:
Felicia Badalova – student at Law Faculty, Masters degree (2nd year), Civil Law specialisation, notary
trainee, contact: badalova.felicia@gmail.com
* Special thanks to Felicia for acting as an intermediary and organising the students
Eugeniu E. Bejenaru - student at Law Faculty, Masters degree (2nd year), Civil Law specialisation,
researcher and author of various articles, contact: eugen.bejenaru@gmail.com
* Special thanks to Eugeniu for completing double of his share of questions when other participant students
dropped out
Romina Florea - student at Law Faculty, Masters degree (2nd year), Civil Law specialisation, trainee to the
Attorney Iurie Florea, contact: romina.florea15@gmail.com
Diana Pascari - student at Law Faculty, Masters degree (2nd year), Civil Law specialisation, court trainee
clerk, contact: dianapascari90@gmail.com
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Allen & Overy Global Law Intelligence Unit
The Allen & Overy Global Law Intelligence Unit is part of the international firm of Allen & Overy
and produces papers, surveys and other works on cross-border and international law within the field
of its practice. Allen & Overy is one of the largest legal practices in the world with approximately
5,000 people, including some 512 partners, working in 40 offices worldwide. For further
information, please contact Philip Wood, philip.wood@allenovery.com or Melissa Hunt,
melissa.hunt@allenovery.com.
Philip R Wood CBE, QC (Hon) BA (Cape Town), MA (Oxon) LLD (Lund, Hon)
Head, Allen & Overy Global Law Intelligence Unit
Special Global Counsel at Allen & Overy LLP
Visiting Professor in International Financial Law, University of Oxford
Yorke Distinguished Visiting Fellow, University of Cambridge
Visiting Professor, Queen Mary College, University of London
Philip Wood is one of the world's leading comparative lawyers and practitioners. He has written
about 18 books on financial law. He was formerly a partner and head of the banking department of
Allen & Overy. For many years he has been developing innovative and pioneering methodologies
for assessing legal jurisdictions and has produced a book of maps of world financial law. His
university textbook on the Law and Practice of International Finance has been translated into
Chinese and a Japanese version is forthcoming.
Melissa Hunt is project director of the Intelligence Unit and is responsible for the management of
the project. She carries out other work for the Intelligence Unit, including the preparation of tables
covering rule of law and legal infrastructure risks in the jurisdictions of the world.
Allen & Overy LLP
One Bishops Square
London E1 6AD
T: 00 44 (0)20 3088 0000
D. 00 44 (0)20 3088 2552
M. 00 44 (0)7785 500831
philip.wood@allenovery.com
intelligence.unit@allenovery.com
D. 00 44 (0)20 3088 2750
melissa.hunt@allenovery.com
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Allen & Overy LLP
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In this document, Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The term partner is used to refer to a member of Allen & Overy LLP or an
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Allen & Overy LLP or an affiliated undertaking has an office in each of: Abu Dhabi, Amsterdam, Antwerp, Athens (representative office), Bangkok, Barcelona, Beijing,
Belfast, Bratislava, Brussels, Bucharest (associated office), Budapest, Casablanca, Doha, Dubai, Düsseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong,
Istanbul, Jakarta (associated office), London, Luxembourg, Madrid, Mannheim, Milan, Moscow, Munich, New York, Paris, Perth, Prague, Riyadh (associated office),
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